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UNEQUIVOCAL ANSWERS UNDER OATH IN 
CONTEMPT PROCEEDINGS, FILED BY CON- 
FEMNOR DENYING GUILT, CONCLUSIVE 
AND MAY NOT BE TRAVERSED. 





The Iowa Supreme Court seems to have 
made a serious departure from the funda- 
mental principles which have governed the 
opinions of courts in contempt proceedings. 
It is conceded by that court in the case of 
Brady vy. District court, that the unequivo- 
cal answers under oath filed by contemnors 
guilt, were conclusive at common 
be traversed. It is con- 
tended, however, that the statute of that 
state had by implication, undertaken to 
change the common law rule as to the con- 
clusiveness of such answers, and that it was 
competent for the legislature to do this, be- 
cause, as alleged, it was a mere matter of 
procedure or practice which the legislature 
had a right to prescribe. This is a serious 
departure from the landmarks and it seems 
to us anopinion which, when carefully eon- 
sidered, must be overruled. How the court 
justifies the right of a legislature to encroach 
upon fundamental principles, is beyond our 
It is well settled that the power 
exercised by courts, in contempt proceedings, 
is inherent. Courts are established by virtue 
of the state constitution and the constitution 
of the United States. It is as plain that the 
inherent courts are established 
with the constitutions of the state and United 
States, as that twice two is four. While it 
is true that questions of jurisdiction of the 
courts may be regulated by congress or the 
legislatures of the states, it is not true that, 
without constitutional provisions giving 
authority to the legislatures to regulate the 
powers of courts, that legislatures may inter- 
fere with those powers which are intended to 
be exercised to carry into effect the functions 
of the court. There is as much difference 
between the jurisdictional and _ inherent 
powers of court as there is between actions 
ex delicto and ex contractu. In the case of 
Hale v. State (Ohio), 45.N. E. Rep. 199, the 
court said: ‘*The difference between jur- 
isdiction of courts and their inherent powers, 


denying 
law and could not 


conception. 


powers of 








is too important to be overlooked. In con- 
stitutional governments, their jurisdiction is 
conferred by provisions of the constitution 
and by statutes enacted in the exercise of 
legislative authority. That, however, is not 
true with respect to such powers as are nec- 
essary to the proper and convenient exercise 
of jurisdiction. Such powers, from their 
nature and ancient exercise, must be re- 
garded as inherent. They do not depend 
upon constitutional grant, nor in any sense 
upon the legislative will.’’ 

It is apparent from the opinion of the Iowa 
Supreme Court, that it failed to discriminate 
between the powers of the legislature exer- 
cised through constitutional grants relating 
to purely jurisdictional questions and those 
powers which relate to the ‘‘proper and con- 
venient exercise of jurisdiction.’’ 

The only provision of the constitution of 
the state of Iowa to which the language of 
the court could properly relate, is that which 
reads as follows: Sec. 6, art. 5: ‘*The 
district court shall be a court of law and 
equity, which shall be distinct and separate 
jurisdictions and have jurisdiction in civil 
and criminal matters, arising in their re- 
spective districts, in sucn matters as shall be 
prescribed by law.’’ The language of the 
court is as follows: ‘‘But while jurisdiction 
in all matters, civil and criminal, is conferred 
upon the court, the framers of the constitu- 
tion provided that such jurisdiction, should 
be exercised in the manner prescribed by the 
co-ordinate lawmaking branch of the govern- 
ment. This was what was attempted by the 
statute in question.’’ It is self-evident that 
the language of the constitutional provision 
relates only to the power of the legislature 
over pure'y jurisdictional matters. There is 
nothing inthe nature of the power given by 
the Iowa legislature to draw the jurisdictional 
boundary lines, which is calculated to inter- 
fere with the power of the courts in the 
proper exercise of their jurisdiction thus 
marked out. 

The ancient exercise of jurisdiction is re- 
garded as a better guide as to the proper ex- 
ercise of jurisdiction than attempts at legis- 
lative regulation. This ancient exercise 
shows that courts are best confined in their 
right to punish in contempt proceedings, to 
matters within the knowledge of the court 
and not upon questions which require the in- 
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troduction of evidence to determine. The 
moment a court attempts to deprive a_per- 
son of his liberty in a matter which requires 
the introduction of evidence to dete ne , 
that moment the court encroaches upon the 
province of the jury. Trial by jury is fun- 
damental. The constitution of every state 
in the union provides for trial by jury in 
eases involving life or liberty. This right 
may not be invaded by any legislative enact- 
ment. The right to trial by jury means that 
as to the truth or falsity of the matter 
charged, every one has a right to have it in- 
vestigated by a jury. The jury having as- 
certained the facts, the court is then enabled 
to pass upon the legal status. When facts 
are agreed upon, there is no need for a jury. 
If amatter comes before the eyes of a court 
and thus lies in the knowledge of a court 
having power to determine the matter, there 
is no need for a jury, to determine the facts, 
in order that the court may prescribe the 
penalty. The power to punish for contempt 
of court proceeds upon the theory that the 
court knows the facts, or that they are ad- 
mitted. In the case of Middlebrook vy. 
State, 45 Conn. 257. it was held that a for- 
mal trial and judicia! hearing, were not nec- 
essary in a contempt proceeding. The court 
said: ‘‘If it was necessary that the judg- 
ment be preceded by a trial, and the facts 
found upon judicial hearing, as in ordinary 
criminal cases, it would be otherwise. But 
in this proceeding nothing of the kind was 
.vquired. The judicial eye witnessed the 
act, the judicial mind comprehended all the 
circumstances of the aggravation, provoca- 
tion, or mitigation, and the fact being thus 
judicially established, it only remained for 
the judicial arm to inflict proper punish- 
ment.”’ 

It follows from the above opinion that, if 
the matters for which a person be cited for 
contempt of court, be such as require the 
court to be enlightened by evidence to sup- 
port the statements making up the charge 
upon which contempt proceedings are based, 
which statements had been unequivocally 
denied by the sworn answer of the contem- 
nor, the court would be going beyond its 
power, in proceeding to hear evidence, and 
upon that evidence, to deprive the contemnor 
of his liberty. The case of State ex rel Crow, 
Attorney-General vy. Shepard, 76S. W. Rep. 





79, shows that the inherent powers of a 
court, which is the creature of the constitu- 
tion, to punish for contempt, may neither be 
expanded, abridged, shorn, limited nor reg- 
ulated by the legislature. It is there said: 
‘‘In Wyatt v. People, 17 Colo. 261, 28 
Pac. Rep. 964, the court said: ‘Though the 
legislature cannot take away from the courts 
created by the constitution the power to pun- 
ish contempts, reasonable regulations hy that 
body touching ‘the exercise of this power, 
will be regarded as binding.’ But this, it 
must be observed, leaves it to the courts to 
decide whether o1 not the regulations that 
may be preseribed are reasonable, and also 
proceeds upon lines of comity between the 
courts and the legislature, and not upon any 
recognition of the absolute right of the leg- 
islature to enaet such regulations. In addi- 
tion to this, it is now well settled law in this 
state, as well as in other states, that the 
courts have nothing to do with the policy or 
reasonableness of a law, those being legisla- 
tive and not judicial questions. So that, if 
it be conceded that the legislature had any 
power to regulate the exercise of the inher- 
ent power of the court to punish contempts, 
the court could not refuse to obey the law 
because it deemed the regulations unreason- 
able. However it is a contradiction of terms 
to say the power to punish is inherent, but 
that the legislature may regulate the exercise. 
As the Supreme Court of the United States 
said in Gibbons v. Ogden, 9 Wheat. 1, 6 
L. Ed. 23, ‘the power to regulate includes 
the power to say in what cases the right shall 
be exercised.’ It is worthy of observation 
that in only the states of Georgia and Louis- 
iana is power given by the constitution of 
the state to the legislature to limit the power 
of the court to punish for contempt. In all 
the other states, the better opinion is, that 
where the court is a creature of the constitu- 
tion, the inherent power to punish contempt 
cannot be shorn, abridged, limited or regu- 
lated. This is the only logical view to take, 
because by Const. art. 5, the powers of gov- 
ernment are distributed, between the legis- 
lative, executive and judicial departmeats, 
and it is further expressly provided that ‘no 
person or collection of persons charged with 
the exercise of powers properly belonging to 
one of these departments, shall exercise any 
power properly belonging to either of the 
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others, except in the instances in this consti- 
tution expressly directed or permitted.’ 
‘And nowhere in the constitution is the leg- 
islature given any power to meddle with the 
inherent powers of the courts.’ ”’ 

The court has tried to bring the legislative 
act in question within constitutional provi- 
sions when it says: ‘*The framers of the 
constitution provided that such jurisdiction 
should be exercised in the manner provided 
by the co-ordinate law-making branch of the 
government. This was what was attempted 
by the statute in question.’’ But the only 
provision of the constitution to which this 
language can relate, clearly and definitely 
contines the matter of jurisdiction to crim- 
inal and civil matters arising in their re- 
spective districts. There is no question but 
by sec. 6, art. 5, of the Lowa constitution, 
the legislature may make such provisions as 
to procedure and jurisdiction in civil and 
criminal matters as may be deemed expedient, 
but inherent powers of courts to regulate its 
own contempt proceedings is neither civil nor 
criminal. Inhe very nature of that power, it 
may only affect the right of a court to regu- 
late its own affairs. The experience of 
ages lias demonstrated that it is best for the 
court to have the inherent power to regulate 
its own affairs. 

It would be ridiculous to allow a court to 
have inherent powers to regulate its own af- 
fairs and then allow the legislature to do the 
regulating. In the practical operation of 
the courts they are best able to determine 
the regulations necessary to preserve their 
dignity and power. Experience has taught 
them the liimits to which they may go, and 
when the common sense of ages has limited 
the power of courts to punish for contempt, 
such matters only as come within the imme- 
diate knowledge of the courts, it is because 
the courts have recognized that the constitu- 
tion has provided that, in cases where it is 
necessary for the courts to be informed as to 
facts, by evidence beyond their own knowl- 
edge, there may arise a case where the con- 
temnor may deny the charge and as this 
would give him the right to a trial by jurv. 
it is apparent that the courts limited their 
regulations to comply with the constitutional 
right of a person to a trial, of charges which 
are denied, by a jury. Hence the rule that, 
in contempt proceedings, the unequivocal 





answer under oath of a contemnor denying 
guilt, is conclusive. The constitutional 
right of trial of factsdenied, by a jury, par- 
ticularly in matters of life and liberty, stand 
as an unsurpassable barrier to the courts, 
and is recognized by them. 

If in constructive contempt proceedings, 
the charges made are not met with denial, 
they. are taken as confessed; the facts in 
such a case. are determined, and the court 
has power to proceed with the punishment. 

In Gibbons v. Ogden, supra, the court 
said: ‘*By Constitution art. 3, the powers of 
government are distributed between the legis- 
lative, executive and judicial departments, 
and it is further expressly provided that ‘no 
person or collection of persons charged with 
the exercise of powers properly belonging to 
one of these departments, shall exercise any 
power properly belonging to either of the 
others, except in the instances in this consti- 
tution expressly directed or permitted’ ‘and 
nowhere in the constitution is the legislature 
given any power to meddle with the inherent 
powers of the courts.’ ’’ 

It follows asa matter of course that, ‘‘if 
power distinguished from jurisdiction exists 
independent of legislation, it will continue 
to exist notwithstanding legislation.’’ Hale 
v. State, supra. 

There is room for much further discussion, 
yet it seems to us that there is no need for 
further discussion of this subject to show 
that the Iowa court has erred. 


OF IMPORTANT DECISIONS. 


LOst AND FOUND—THE RIGHT TO A PEARL 
FOUND IN AN OysTER.—The newspapers furnish 
us with a report (as to the accuracy of which we 
have a strong doubt), of a case pending before the 
courts of Hamburg. A man dining ina reste urant 
found in one of the oysters placed before him a 
pearl of considerable value. He took this pearl 
to a jeweler, who was willing to buy it from him 
at the price of £600. ‘The proprietor of the res- 
taurant, having been informed of the transaction, 
laid claim to the pearl. and contended that he 
had sold only the eatable part of the oyster to his 
customer. The question to be tried is the property 
inthe pearl. ‘Assuming that any such question 
has been raised,’’ says the Solicitor’s Journal (Lon- 
don) **we cannot imagine any ground on which 
the proprietor of the restaurant could hope to 
succeed. He and the rest of the world were 
wholly ignorant ofthe existence of the pearl, 
and he sold the oyster tale quale to his customer. 


NOTES 
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It is not like the case of Merry v. Greene, 7 M 
& W. 623, where a man boughta bureau at a pub- 
lic auction and found in a secret drawer a purse 
containing money. In that case the purchaser 
who appropriated the purse might be held guilty 
of larceny, but no one could say that there was 
larceny of the pearl. We cannot distinguish the 
case from that of the man who buys a_ piece of 
waste ground for asmall sum and discovers under 
it a valuable coal-mine of which the vendor had 
no knowledge. ‘The argument of the restatrant 
keeper reminds us ¢f the story told by Demosth- 
enes of the owner of an ass who let it out to hire, 
and when the hirer proposed to seat himself in 
the shadow of the animai so as to escape the rays 
of the sun, insisted that the use of the animal's 
shadow was not part of the bargain.” 


THE CONSTITUTIONALITY OF ASTAT- 
’ UTE AUTHORIZING THE ERECTION 


OF TELEGRAPH POLES IN THE PUB- . 


LIC HIGHWAY WITHOUT COMPEN- 
SATION TO THE ABUTTING PRO- 
PERTY OWNER. 


The erection of telegraph poles in the pub- 
lic highway is not an additional servitude 
upon the fee of the abutting property owner 
and the granting of such authority by the 
state to a person, persons or corporation, 
under certain restrictions, is not such an in- 
fringement or encroachment upon the riglits 
of such adjacent proprietor as would render 
the law granting such privilege unconstitu- 
tional on the ground that the state is exceed- 
ing its powers and taking private property 
within the meaning of the constitution. 

The foregoing proposition and its solution 
depends much upon the interpretation and 
construction which may be put on the terms 
**highway’’ and ‘‘servitude.’’ In this paper, 
the term ‘‘public highway’’ is used to include 
those rights-of-way in which the public have 
a mere easement only. 

At common law, the highway is defined as 
‘ta way common and free to all the king’s 
subjects to pass and repass at liberty.’’ In 
its generic sense, the word ‘‘highway’’ is a 
term used to include all kinds of public ways, 
such as carriage ways, bridle ways, foot ways, 
bridges, turnpikes, roads, railroads, canals 
and ferries. It is simply the easement or servi- 
tude which the public has over certain defined 
rights-of-way for such uses as were specifically 
named or implied at the time the land was dedi- 
cated or appropriated ,together with such other 








later and more improved uses as are not in- 
consistent with the original or present en- 
joyment of the highway. The purposes for 
which it was dedicated or taken, viewed in 
the light of modern facilities for travel, trans- 
portation and communication, seem. too hard 
and narrow. ‘The latter day uses of electri- 
city were unknown, and probably not dreamed 
of, at the time the great number of highways 
were opened, and it is not strange that they 
were not then specifically dedicated or appro- 
priated for such improve purposes. But the 
highways were dedicated or condemned prim- 
arily for the general public need and welfare 
and this general purpose must be construed 
toembrace all new, improved and not incon- 
sistent methods of travel, transportation and 
communication. Had the modern of 
electricity been known at the time the high- 
ways were opened, they would have been 
placed in the enumerated uses of the high- 
way, or if they had not be so enumerated, 


uses 


it would have been because they were 
part of the general uses for which the 
highway was dedicated or appropriated 
and there could be no -‘notive for par- 
ticularly mentioning them.' The specifi- 


secondary 
which will 
in 


sally named uses must be deemed 
to those implied general purposes 
permit such new and modified uses 
keeping with the progress and advancement 


as are 
of science. 

Primarily, highways were opened to facili- 
tate and expedite trade, commerce and com- 
munication,? and the terms of dedication. or 
appropriation, in general, must be construed 
to include new modes of use as well those 
in vogue at the time such highway was opened. 
Certain uses of the street are rightly con- 
sidered an additional servitude, the steam 
railroad for instance, and some, owing to con- 
flicting decisions, are doubtful. The tele- 
graph comes within the second class by reason 
of the disagreement as to the breadth of the 
public easement or servitude in the highway. 
The disputed question being, what degree 


as 


1 McColloch vy. Maryland, 4 Wheat. 316. 

2 Howe v. West End Street Railway Co., 167 Mass. 
46, 44 N. E. Rep. 386; Lostutter v. City of Aurora, 126 
Ind. 436; Cincinnati, etc., Railway Company v. City, 
etc., Telephone Association, 48 Ohio St. 390,29 Am, 
St. Rep. 559; Palmer v. Larchmont Electric Co., 158 
N. Y. 281, 52 N. E. Rep. 1092; Callanan v. Gil- 
man, 107 N. Y. 360, 1 Am. St. Rep. 831; Booth on 
Street Railways, secs. 75 and 76. 
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of servitude does the public acquire in a high- 
way which is dedicated or appropriated for 
the use of the public, or in other words, is 
the urban and suburban servitude broad 
enough to vest in the state the right to grant 
to persons or corporations the privilege to 
errect and maintain telegraph poles along the 
public highway? Generally speaking, the 
publie acquires an easementin the highway 
for: 1. Those specifically named uses for 
which it was originally dedicated or appro- 
priated. 2. Such uses as may reasonably have 
been in contemplation at the time of the dedi 
sation or appropriation. 3. Such uses as are 
directly incidental and ancillary to the use of 
such highway. 4. Such uses as the public 
welfare may demand, so far as their purposes, 
objects and effects are within the broad scope 
of the easement of the highway and not incon- 
sistent with the furtherexercise of the ease- 
ment in that manner in which it was origin- 
ally or is at the time enjoyed.® 

The telegraph is a general and public neces- 
sity and must be classed within the easement 
of the highway, since the scope of the ease- 
ment is measured by the necessities of the pub- 
lic.4 

A recent case held that a suburban servitude 
may not only be greatly augumented, but, in 
a measure, transformed by the demand of the 
public welfare. This is in harmony with the 
old, but none the less true maxim, ‘‘That 
regard be had for the public welfare, is the 


995 


highest law. 


The public easement is limited by restriction 


rather than by the specific purposes for which 


8’ Carter v. Northwestern Exch. Co., 60 Minn. 589 
28 L. R. A. 310; Magee vy. Overshiner, 150 Ind. 127, 49 
N. E. Rep. 951; Coburn v. New Telephone Co., 156 
Ind. 99; People v. Eaton 100 Mich. 208, 24 L. R. A. 
721; Halsey vy. Rapid Transit Street Railway Co., 
47 N. J. Eq. 380; Cincinnati, ete., Railway Com- 
pany v. City, ete., Telephone Company, 48 Ohio, 390; 
Eustis v. Milton Street Railway Company (Mass. ), 67 
N. E. Rep. 663; Moses v. Pittsburg, ete., Railway 
Company, 21 Ill. 516; Elliott on Roads and Streets 
(2d. Ed.), see. 682; Cooley on Constitvtional Limita- 
tions (6th. Ed.), sec. 698; Julia Building Assn. v- 
Bell Telephone Co., 82 Me. 269; Pierce v. Drew, 136 
Mass. 75; Hudson River Telephone Company y. 
Watervliet Turnpike & R. Company, 135 N. Y. 393) 
32 N. E. Rep. 148. 

4 Johnson v. Thomson-Houston Electric Company 
0 Hun (N. Y.), 469; Eels v. American Telegraph & 
Telephone Company, 143 N. Y. 183; Carter v. North- 
western Exchange Company, supra. 

5 Huddleston vy. City of Eugene (Oreg.), 55 Pac. 
Rep. 868. 





it was dedicated or appropiated, that is to 
say, any use which would impair or obstruct 
the rights of egress and ingress or of light 
and air, would be justly considered an addi- 
tional burden,® but beyond these rights, the 
rights of the abutting owner are subordinate 
to the rights of the public? and the highway 
may be used so as to secure to the general 
public, the largest practicable benefit from 
the enjoymentof the easement, provided how- 
ever, that the highway is not restricted to some 
particular mode of use.* In the hands of the 
public this easement grows and expands so 
as to include such new and improved uses as 
future times demand,’ such uses being more 
in conformity with the modern and progres- 
sive spirit and necessities of the time. A 
modified method of enjoying an old and ever 
existing use is generally agreed to be a proper 
exercise of the easement. !° 

Generally speaking, it seems that when the 
use contemplated does not interfere with the 
enjoyment of the easement in the streets, 
roads and highways for which they were 
originally dedicated or appropriated, or are 
at the time used, having in view the necessi- 
ties of the time and the progress and con- 
venience of the age, then, if the contemplated 
use is in aid to beneficial, social, and economic 
intercourse, it is a lawful use and within the 
easement. !! 

The constitutional power of Congress to 
establish post offices and post roads, was held 
to include not merely such means of commerce 
as were known and employed at the time of 
the adoption of the constitution or the enact- 
ment of the federal statutes, but was held to 
extend to and embrace such means, instrumen- 
talities, discoveries and inventions as to keep 
pace with the progress, growth, and develop- 
ment of the country.'? A late Maine case 
outlines the degree of servitude which the pub- 
lie acquires in a highway, in part, as follows: 

‘It is the right of transit for travelers on foot 
and in vehicles of all descriptions. It is the 

6 Lockhart v. Craig Street Ry. Company, 139 Pa 
St. 419. 

7 Halsey v. Rapid Transit Street Railway Company, 
47 N. J. Eq. 380. 

8 People v. Eaton, supra. 

9 See Note 3. 

10 Eichels v. Evansville Street Railway Company, 7 
Ind. 261: Chicago, ete., Ry. Co. v. Whiting, ete., Ry. 
Co., 189 Ind. 297; Lockhart v. Craig Street Ry. Co., 
i. x nee ae ory —-* Mich. 634. 

ensacola Telegraph Company v. Western Union 
meg a Company, 96 U.S. 1; Pierce vy. Drew, 136 


12 Pensacola Telegraph Company v. Western Union 
Telegraph Company, 96 U. S. 1. 
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right of transmitting intelligence by letter, 
message, or other contrivances suited for com- 
munication, as by telegraph or telephone. * 

* * It is a public use for the convenience 
of the public to be moulded and applied as 
publie necessity or convenience may demand, 
and as the methods of life and communication 
may from time to time require. Society 
changes and new conditions attach themselves. 
The change evolves new ways of doing things, 
new methods of communication and new in- 
ventions for travel. When a way is con- 
structed, the land owner has his compensation, 
not only for the land taken but for damages 
sustained, although usually benefits are con- 
ferred rather than injury inflicted. These 
damages are assessed as compensation for a 
surrender of his land to the public use for 
travel and transit, not only by the methods 
then applied but for all time and for such 
future use as the exigencies of the time may 
develop.’’!3 

The public easement, according to the 
weight of authorities, is broader in the case of 
an urban than of a suburban highway, and 
the owner of the dominant estate in an urban 
servitude has much more authority and much 
greater rights than the owner of the dominant 
estate in a suburban servitude,'* but at the 
same time, it is very probable that the owner 
of the servient estate in the city, subjected 
to greater burdens, has been compensated no 
more than the owner of the servient estate in 
the country. This is the case where a country 
town is incorporated. By this formal act, the 
servitude is greatly augmented, but there 
is no additional pecuniary compensation for 
the uses to which the highway may now be 
subjected beyond the presumed _ probable 
returns of an increased population and busi- 
ness. These new and improved uses were, 
in all probability, not in direct contemplation 
by those who dedicated the land for a country 
road years ago, but of necessity they must be 
construed to be within the growing and ex- 
panding easement. ‘That is to say, the degree 


18'Taylor v. Portsmouth, Kittery and New York 
Street Ry., 91 Me. 193, 64 Am. St. Rep. 216. 

4 Palmer vy. Larchmont, etc., Co., 39 N. Y. Supp- 
522; Kincaid vy. Indianapolis, ete., Co., 124 Ind: 
577; Van Brunt v. Town of Flatbush, 128 ‘N. Y. 50, 27 
N. E. Rep. 973; Magee v. Overshiner, supra; Dos- 
tutter vy. City of Aurora, supra; 2 Dillon on Munici- 


pal Corporations (4th. Ed.), see. 688. Contru: Carter 


vy. Northwestern Exch. Co., supra. 





of servitude depends upon the needs of the 
public. Ifthe public welfare, improvement 
and advancement, demand that the highway be 
used for a telegraph line, or any other new or 
modified use, not inconsistent with the origi- 
nal or present enjoyment of the highway, 
then such new or modified use must be a law- 
ful and proper use of the highway. In the 
city, in general, the benefit of a new or modi- 
fied use is presumed and an assessed benefit 
is made to equal the alleged damages so that 
no action will lie for additional compensation. 
In the country, according to most authorities, 
the presumption 1s otherwise. Probably this 
presumption was right at one time but in well 
settled and prosperous agricultural and in- 
dustrial communities, the telegraph is little 
less a benefit than in the city, although such 
benefit may not be so direct as in case of the 
city. The value of the telegraph in the country 
is greatly enhanced by the widespread use 
of the telephone which has come to be a house- 
hold necessity in rural districts as well as in 
the city. In law, these means of communi- 
vation are considered the same!’ and taken 
together in their practical use, they are un- 
doubtedly one of the greatest time and labor 
saving inventions the world has ever known, 
not to mention their convenience. ‘The agri- 
culturalist need not leave his farm in order to 
market his produce at the most favorable time. 
His telephone reaches the nearest community 
where the telegraph system has opened the 
markets of the world. It is within his power 
to be informed on the prices and the probable 
supply and demand of any commodity at any 
time and at any market. The telegraph is an 
instrument of commerce and interstate tele- 
graphic communication!® and such a use of 
the highway is a public and not a private use.* 7 
The telegraph marks an epoch in the progress 
of time. Ina quarter of a century it has 
wonderfully changed the habits of business 
and become one of the plain necessities of 
commerce. Eighty per cent of the messages 
sent by telegraph relate to commerce. Goods 
are sold and money paid upon telegraphic 
orders. Contracts are made by local market 


1 York Telephone Co. vy. Keesey, 5 Pa. Dist. R. 366. 

16 Leloup v. Port of Mobile, 127 U. 8. 640; Postal 
Telegraph Cable Co. v. Charleston, 153 U. 8.692. And 
cases cited by Joyce in his Electric Law, p. 43, n. 8. 

17 State v. American and European News Company, 
3 .N. J. L. 381; Pierce v. Drew, 136 Mass. 75; New 
Orleans Tel. Co. v. Southern Tel. Co., 53 Ala. 311. 
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and foreign events of yesterday are chronicled 
in the daily papers and discussed at the break- 
fast table in homes thousands of miles dis- 
tant. The benefits are inestimable and any 
attempt to measure them must necessarily 
prove futile. 

The telegraph pole on a public highway is 
not an additional servitude upon the abutting 
property owner.'® Contra:!* 

According to eminent writers, the proposi- 
tion is still, and is likely to be for some time, 
a much mooted question, inso far as a gener- 
ally accepted rule is concerned. These 
writers, after a consideration of the two lines 
of cases, show a hesitancy in venturing an 
opinion, but the majority take sides with the 
older and less progressive view, basing their 
conclusion on the doubtful fact thagythe tele- 
graph is a new and original use of the highway, 
and not in contemplation, or not such use as 
could be presumed to have been in contempla- 
tion, at the time of their dedication or appro- 
priation. 

Cook, in commenting on the proposition, 
said that the decisions were in ‘‘irreconcilable 
conflict.’’?° Thom; son said, ‘‘a question on 
which judicial opinion is much divided.’’?! 


18 Carter v. Northwestern Exch. Co., 60 Minn. 539, 
28 L. R. A. 310; Magee vy. Overshiner, 150 Ind. 127; 
Coburn v. New Telephone Co., 156 Ind. 90; York 
Telephone Co. v. Keesey, 5 Pa. Dist. R. 366; People 
v. Eaton, 100 Mich. 208, 59 N. W. Rep. 145; Bishop v. 
North Adams Fire Dist., 167 Mass. 146, 45 N. E. Rep. 
925; Julia Building Association vy. Bell Telephone Co., 
88 Mo. 258, 57-Am. Rep. 398; Julia Building Associa- 
tion v. Bell Telephone Co., 4 Ky. Law Rep. 1014; 
Pierce v. Drew, 136 Mass. 75,49 Am. Rep. 7; Kirby 
y. Citizens Telephone Co. (S. Dak.), 97 N. W. Rep. 3; 
Lockhart v. Craig Street Ry. Co., 139 Pa. St. 419, 

19 Eels v. American Telegraph and Telephone 
Company, 148 N. Y. 183, 38 N. E. Rep. 202; Western 
Union Telegraph Company v. Williams, 86 Va. 696, 
11S. E. Rep. 106; Postal Telegraph Company v. Eaton, 
i70 Ill. 5138, 48 N. E. Rep. 305; Lancaster & S. Turn- 
pike Road Company y. Columbia Telephone Com- 
pany, 18 Lane. Law Rev. 161; Gray v. New York State 
Telephone Com pany, 83 N.Y.Supp. 920; Blashfield v. 
The Empire State Telegraph & Telephone Com- 
pany, 71 Hun (N. Y.), 5382; Smith v. Central Dist. 
Printing Co., 2 Ohio Cir. Ct. Rep. 259; Board of Trade 
Telephone Co. y.' Barnett, 107 I]. 507, 47 Am. Rep. 453; 
Pacific Tel. Cable Co. v. Irwin, 49 Fed. Rep. 113; Krue- 
ger v. Wisconsin Tel. Co. (Wis.),81N. W. Rep. (1041; 
Bronson vy, Albion Tel. Co. (Neb.), 938 N. W. Rep. 201; 
Haverford Electric Light Co. v. Hart, 138 Pa. Co. Ct. 
Rep. 369; Metropolitan Telephone and Telegraph Co. 
v. Colwell Lead Co., 67 How. (N. Y.) 365, 50 N. Y. 
Sup. Ct. (18 Jones & S.) 488; Stowers v. Postal Tele- 
graph Cable Co., 3 Am. Elect. Cas. ( Miss.) 855. 

20 3 Cook on Corporations, 4th Ed. sec. 933. 








Other writers have expressed a more decided 
opinion. Crosswell advances the opinion that 
the erection of telegraph poles along the pub- 
lic highway is a new mode of use and an ad- 
ditional burden, but further adds: ‘‘The fact 
that a mode of travel is new, and was unknown 
at the time of dedication of the highway, 
does not prevent it from coming under the 
uses contemplated in the original dedication. 
The use of the highways however for the trans- 
mission of intelligence is a use wholly different 
from travel.’’ He admits however that ‘‘in- 
cidentally, no doubt, it affects somewhat 
similar objects.’’?? Judge Dillon reaches 
the same conclusion and says ‘‘that such a 
use of the street or highway, attended, as it 
may be in cities, especially, with serious dam- 
age and inconvenience to the abutting owner 
is not a street or highway use proper and 
hence entitles such owner to compensation 
for such use.’’?* Lewis arrives at a like 
conclusion, averring that the telegraph 
is ‘‘entirely foreign to the use’’ of the 
public highway and is to be placed upon 
the same footing as the steam railroad.?4 
Not questioning his conclusion at this point, 
it might be said that the most essential, pri- 
mary, and important element of the easement 
is almost completely usurped by the one use 
and not in the least impaired by the other. 
There is a vast difference in the exercise of 
the easement for a steam railroad and a tele- 
graph line. An Illinois case makes use of the 
same reasoning.?® Joyce draws a similar 
inference on the ground that a telegraph is © 
not within the original purpose of the dedica- 
tion or appropriation.*® Elliott asserts that 
it is a ‘‘vexed question of no little importance’’ 
but inclines to the view that the telegraph 
is anew burden and compensation must be 
made.?7 Keasby takes the opposite position, 
stating that a telegraph is for a public pur- 
pose and is not inconsistent with the purposes 
for which the highway was dedicated or ap- 


21 Thompson the Law of Electricity, Edition of 1891, 
p. 20. 

22 Crosswellon the Law of Electricity, Edition of 
1895, sec. 110. 

3 Dillon on Municipal Corporations, 4th Ed., 698. 

% Lewison Eminent Domain, Edition of 1888, sec, 
131. 

2% Postal Telegraph Co. v. Eaton, 170 Ill. 513. 

% Joyee on Electric Law. See Telegraphs. 

27 Elliott on Roads and Streets, pp. 533, 534, 535. 
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propriated, and further that the old use is 
unimpaired by the use of the telegraph.?* 

In discussing this proposition, most writers 
take in consideration and admit the expan- 
sive and growing quality of the easement, 
but apparently either do not take it into con- 
sideration in formulating their opinfon, or do 
not consider the telegraph as coming within the 
augmented easement. Joyce says a modern 
telegraph system is a necessity,?” and fur- 
ther that when a highway is dedicated toa 
public use, it is dedicated to the necessities 
of future times and not limited to the means 
employed when the land was taken or the 
dedication made. He further says that 
unless the modern use interferes with the 
easement of access, light or air, there will be 
His conelu- 


30 


no damage or compensation. ?! 
sion is apparently at variance with his rea- 


soning. Elliott declares that the rights of 


| 
compensation must be based oun an interfer- 


ence with some one of the rights of access, light 
or air.*? He further avers that a new use is 
an additional burden when it is radically dis- 
from the former use.?* 
The telegraph does not interfere with the 
access, light or air, neither is 
distinct and different from the 
former use, but Mr. Elliott inelines to 
the view that it is an additioual burden. His 
conclusion is not foilowed by the supreme 
Cooley in referring to 


tinct and different 


right of 
it radically 


court of his state.* 4 
a town street says that it is unquestionably 
opened for the ordinary purposes of a town 
street and not merely for the purposes to which 
such streets were formerly applied, but also 
those demanded by new improvements and 
new wants.®® Washburn says that the ease- 
ment of the publie in a highway includes all 
forms of travel not prohibited by law and may 
be modified as new improvements are dis- 
without the payment of additional 
the owner of the adjoining land 
additional servitude is thus im- 


covered, 
damages 
since no 


posed. * ® 


* Keasby on Electric Wires, p. 71. 

“ Joyce on Electric Law, sec. 341; Bonham y. Citi- 
zens’ Street Ry. Co., 158 Ind. 106. 

*®” Joyce on Electric Law, secs. 317 and 42. 

3l Joyce on Electric Law, sec. 299. 

*® Elliott on Roads and Streets, p. 529. 

* Elliott on Roads and Streets, 2d Ed., sec. 207. 

* Magee v. Overshiner, supra; Coburn v. New 
Telephone Co., supra. 

*® Cooley on Constitutional Limitations, sec. 556. 

+ Washburn (4th Ed.), Easements and Servitudes. 











After a survey of the cases on this point, 
the remark of Cook, that the cases were in 
‘tirreconcilable conflict,’’ seems particularly 
apt. They are directly opposite, one line of 
cases with decisions based on the alleged fact 
that the telegraph is a new and original use 
and not in contemplation at the time of the 
dedication or appropriation; and another, 
based on the alleged fact that is not a new 
and original use, but an incidental or ancil- 
lary use, a new method for the exercise of an 
old and ever existing use; and a third, based 
on the alleged fact that the easement expands 
directly with the public needs, and thus in- 
cludes the latter day uses. Reasoning from 
such different premises, it is but natural that 
the courts have arrived at different and 
directly opposite solutions to the proposition. 

The first line of cases seem to have failed 
almost wholly to take into consideration the 
expansive developing and growing quality oy 
the easement, which must necessarily expand 
as civilization advances and society becomes 
more complex. This doctrine was the basis 
of the Missouri decision 1885, and the 
Michigan decision in 1894, but it was more 
emphatically set out in Carter v. Nortiwest- 
ern Exch. Company, supra, in 1895, and en- 
dorsed by the Indiana supreme court three 
years later in Magee vy. Overshiner, supra. 
the same vonclu- 


in 


Some cases which reached 
sion as these, did so principally on other 
grounds which seem to be as much of an ex 


cuse as a reason for what the court deemed 


to be a just decision. The - Minnesota 
decision, overruling the 37 Minn. 547, 


which held to the contrary, embodies the 
most forcible, pronounced, and logical reason 
of any of the cases which hold that the erec- 
tion of telegraph poles along the public high- 
way is not an additional burden. 

In the opinion of this case, Judge Mitchell 
said that if there is any one fact established 
in the history of society, and of the law itself, 
it is that the mode of exercising this (high- 
way) easement is expansive, developing, and 
growing as civilization advances. Continuing, 
he'refers to the improved modes of the use of 
the highway, and by way of illustration, re- 
calls the early uses of the highway, first, for 
footways; second, for pack animals; third, 
fur vehicles drawn by animals; and so on, 
until to-day our urban highways are devoted 
to a variety of uses not known in former 
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times, and never dreamed of by the owner of 
the soil when the public easement was ac- 
quired. From these facts, he draws the 
conclusion that it has become settled law that 
the easement 1s not limited to the particular 
methods of use in vogue when it was acquired, 
but includes all new and improved methods, 
the utility and general convenience of which 
may afterwards be discovered and developed 
in aid of the general purpose for which high- 
ways are designed. As to just what new or 
modified uses come within the expansive ease- 
ment, Robert Stiles of the Virginia bar as- 
serts that any new or modified manner of ex- 
ercising the easement which will pass the 
following questions will be such legal use of 
the highway as not to impose an additional 
servitude upon the fee of the abutting pro- 
prietor: ‘‘Is the alleged new use, so far as its 
purpose, object, and effect are concerned, 
within the scope of the easement of a high- 
way’? and second, ‘‘would the new use be 
inconsistent with the further exercise of this 
easement in the manner in which it was orig- 
inally, or is at the time enjoyed?’’ Now, 
does the telegraph come within these limits ? 
Mr. Stiles rightly avers that it does. It 
passes both and at the same time answers one 
of the most important purposes for which the 
highway was intended, taking the place of 
messengers and mail wagons, and not inter- 
fering with the free use of the highway for 
travel or transportation or the servient ten- 
ant’s right of access, light and air. It is a 
means of relieving the highway from the 
transmission of messages by footmen, horse- 
men and vehicles. It facilitates and expedites 
social and economic intercourse and subserves 
one of the greatest purposes for which the 
highway is intended. 

The Indiana supreme court has strongly 
declared its opposition to the narrow view of 
the extent of the public easement in the streets 
and highways, which prevails most pronounced 
in New York, Ohio, Illinois, and Virginia.** 
The court speaking through Judge Hackney 
said : ‘‘ They(new uses) were always deemed to 
constitute a beneficial use of the streets as in 
some degree aiding in the means or opportu- 
nities for conducting the affairs of the inhab- 
itants and in facilitating the communication 
indispensable to such affairs.’’*§ 

37 See Note 19. 

88 Magee v. Overshiner, supra. 


. 








In alater case Judge Hadley wrote: ‘‘The 
purpose of the dedication, in the absence of 
controlling language, is conclusively presumed 
to be for the accommodation of public travel, 
traffic, and communication and anything 
which reasonably facilitates these ends is 
therefore consistent with the dedication or 
appropriation.’’? ® Opposed to these decisions 
are the decisions of the courts above 
cited.4° -They are hampered by the limited 
and narrow view of the purposes to be sub- 
served by the public highway. Even in Illi- 
nois,*! where this view has been firmly de- 
clared, the court recognized the expansive 
quality of the easement, but appears not to 
have considered it in later cases. The spirit 
of the common law is declared by Judge 
Caton in delivering the opinion of the court 
in anearly Illinois case.4? He said: ‘‘A 
street is made for paasage of persons and 
property, and the law cannot define what ex- 
clusive means of transportation and passage 
shall be used. * * * Tosay that a new 
mode of passage shall be banished from the 
streets, no matter how much the general good 
may require it, simply because streets were 
not so used in the days of Blackstone, would 
hardly comport with the advancement and 
enlightenment of the present age.’’ 

Another and later Illinois case,** apparent- 
ly not taking into consideration the earlier 
opinion of the court as expressed above, 
decides that the telegraph is an additional 
burden, placing it in the same class with a 
steam railroad. As a matter of fact, they 
are very different; one usurps the highway 
almost wholly and destroys, ina large meas- 
ure, the original use, the other does not mo- 
nopolize the street, neither does it impair the 
original use for which such highway was 
dedicated or appropriated. + 

In New York a telegraph pole is an ad 
ditional burden on both the urban and sub- 
urban highway,*® but an electric light pole is 


39 Coburn v. New Telephone Co., supra. 

40 See Note 19. 

41 Postal Telegraph Co. vy. Eaton, 170 Ill. 513, 43 N, 
E. Rep. 305; Board of Trade Telephone Co. v. Bar- 
nett, 147 Ill. 507. 

42 Moses v. Pittsburg, ete., Ry. Co., 21 Ill. 516. 

43 Board of Trade Tel. Co. v. Barnett, 107 Il. 507. 

44 Kichels v. Evansville Street Ry. Co., 78 Ind. 261; 
Ford vy. Chicago, ete., Ry. Co., 14 Wis. 609; White v- 
Blanchard, ete., Co., 178 Mass. 363. 

45 Metropolitan Telephone and Telegraph Co. v. 
Colwell Lead Co., 67 How. (N. Y.) 365, 50 N. Y. Supp. 
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not,*® neitheris the laying of pipes in the 
highway of an incorporated village,4’ nor is 
an underground telephone conduit in pursu- 
ance of a city ordinance, since such a use of 
the street was for a public convenience and 
did not prevent its use as a thoroughfare.‘ ® 
This last case cites for its authority the 
strong telegraph cases of Michigan, Indiana, 
Massachusetts, Montana and Pennsylvania, 
which hold that the telegraph is within the 
proper exercise of the easement.*” This case 
was decided in 1900 and is apparently not in 
harmony with former New York decisions. 
If the conduit is not an additional burden in 
New York, surely then the telegraph is no 
more a violation of the rights of the adjacent 
proprietor in the land than the installation of 
a conduit system, for if a person owns the 
fee in the street he owns usque ad caelum, and 
if it is not a burden in the one case why then 
is it in the other. In the case of Eels v. 
American Telegraph and Telephone Co.,°° 
the court said that ‘‘the land forming such 
highway was not taken for the purpose of en-, 
abling the public to pass over it only in the 
then known vehicles or for using it in the then 
known methods for the conveyance of prop- 
erty or the transmission of intelligence. Still 
the primary law of the highway is motion 
and whatever method of transmission of in- 
telligence is adopted the vehicle must move and 
the intelligence be transmitted by some moving 
body which must pass along the highway 
either on or over, or perhaps under it, but it 
cannot permanently appropriate any part of 
it.”’ This argument is answered in People 
v. Eaton,®! York Telephone Company v. 
Keesey,°? and set out in the Indian asupreme 
court as follows: ‘‘We observe no means of 
distinguishing against the telephone equip- 
ment, on the ground that its poles are not in 
motion as are ordinary instruments of travel, 
since the permanent occupancy by the trolley 


489; Blashfield v. Empire Telep. and Teleg. Co., 
71 Hun (N. Y.), 532, 24.N. Y. Supp. 1006; Eels v.A meri- 
can Telep. and Teleg. Co., supra. 

4 Johnson v. Thomson-Houston Elect. Co., 
CN. Y.), 469. 

7 Witcher y. 
(N. Y.), 624. 

* Castle v. Bell Telephone Co. of Buffalo, 68 N. Y. 
Supp. 482. 

4% See Note 18. 

© 143 N. Y. 133, 88 N. E. Rep. 202. 

51 100 Mich. 208,59 N. W. Rep. 149. 


54 Hun 


Holland Water Works Co., 65 Hun 





525 Pa. Dist. R. 366, 


poles, the gas and water pipes, etc., is main- 
tained.’’®* The ineonsistency of the New 
York court is shown in a later New York 
ease, that of Castle v. Bell Telephone Co. 
This case was decided in 1900, six years 
after the decision in Eels v. American Tele- 
graph and Telephone Co. was handed down. 
In this case the court apparently, for some 
cause, did not take into consideration the 
theory that the primary law of the highway 
is motion for an underground telephone con- 
duit has no more motion than a_ telegraph 
system and, moreover, it is as much of a 
permanent occupation of the highway as a 
telegraph pole. Taking all the New York 
decisions into consideration, it would seem 
that the proposition, in general, is not yet 
well and satisfactorily settled. 

In Kentucky, an electric street railway is 
not an additional burden®* but the rule is 
otherwise with a conduit®® and a telegraph 
system.’ ® 

In Ohio, anearly case holds that a tele- 
graph in a country road is an additional bur- 
den but®? later cases declare that street rail- 
ways in the public street are not new and 
additional servitudes.’* Another 
holds that a telegraph pole is not a nuisance 


case 
in a village.°® 

The telegraph may not be as directly in- 
cidental to one of the original uses of the 
highway as the electric railway but it might 
be said to be even more than an incidental 
a substitute for an original use, 
an old means of communication 
modern method, a method that 
absolute need of society since its 


use, that is, 
supplanting 
with a more 
has been an 
installation. °° 

From the cases cited, it may be seen that 
an easement in a highway is a variable quan- 
tity, more or less expansive and flexible, de- 


53 Magee vy. Overshiner, 150 Ind. 127. 

544 Georgetown Lexington Traction 
holland, 76S. W. Rep. 148. 

55 Ward vy. Triple State Natural Gas and Oil Co., 74 
S. W. Rep. 709. 

56 Kast Tennessee Telegraph Co. y. 
Ss. W. Rep. 308. - 

7 Smith v. Central Dist. Printing 
Co., 2 Ohio Cir, Ct. Rep. 259. 

* Akron, B. & O. Co. v. Keck, 23 Ohio Cir. Ct. Rep, 
57; Parrish vy. Hamilton G. & C. Traction 23 
Ohio Cir. Ct. Rep. 527. 

59 
Law Bulletin, 123. 

60 Bonham y. Citizens’ Street Ry. Co., 158 Ind. 106. 
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pending somewhat on the court which has it 
under consideration. 

A servitude or easement is a public right 
of a plastic nature, to be shaped and mould- 
ed by the will of the public so as to fit the 
exigencies and needs of the times. It is 
limited only by such uses as are inconsistent 
with the ordinary and usual uses of the high- 
way and such as would impair or obstruct the 
rights of access, light or air to the incon- 
venience or injury of the adjacent proprietor. 

The telegraph is a modern substitute 
method of facilitating and expediting travel, 
commerce and communication and as such it 


sa use within a fair construction of the. 


modes of exercising the easement in the 
highway. It is nut inconsistent with the 
original and primary use of the highway and 
not such use as would supersede or interfere 
in any way with the former or present uses. 
It relieves and protects the highways from 
congested travel and its attending results 
and viewed in the light of progress and con- 
venience, the telegraph is an absolute neces- 
sity and as such must be construed as being 
within the limits of the expanding easement 
as it is considered at the present time. Later 
cases are more and more inclining to this 
doctrine, so it would seem that if there is to 
be a generally accepted rule, it will be that 
the easement is broad enough to include the 
telegraph. 

The telegraph is not an additional burden 
on the adjacent proprietor and the state is 
acting within its powers when it passes an 
act granting the right and authorizing tele- 
graph companies to erect and maintain tele- 
graph lines along the public highway without 
rendering compensation to the abutting 
property owner. Such an actis not a taking 
of property within the meaning of the con- 
stitution and is constitutional. 

Wiiuram T. Haymonp. 

Muncie, Indiana. 

FRAUDULENT CONVEYANCES—REMEDIES OF 
DEBTOR—LIMITATIONS, 
RUTHERFORD Vv. CARR. 
Supreme Court of Texas, June 1, 1906. 

Rey. St. 1895, art. 2544, provides that every conveys 
ance of real estate made with intent to delay or de- 
fraud creditors is void as to them. Held that, as be- 
tween the fraudulent vendee and the creditor, the 


title remains with the debtor, as if the conveyance 
had never been made. 





The judgment creditor of a fraudulent vendor has 
the election of two remedies: He may sue to set 
aside the conveyance, or he may levy on the land and 
sell it for the payment of his debt; and in the latter 
case the purchaser at execution sale takes the title. 

Rey. St. 1895, art. 3358, declares that every action 
other than for the recovery of real estate, for which 
no limitation is otherwise prescribed, shall be brought 
within four years after the right to bring the same 
shall have accrued. The purchaser at execution sale 
brought trespass to try title against the judgment 
debtor’s grantee, and defendant pleaded his title 
specially, including his deed, which plaintiff had 
charged to be fraudulent, whereupon plaintiff, by 
supplemental petition, set up facts showing the deed 
to be fraudulent. Held, that the action was one to 
recover real estate, and not barred by the expiration 
of more than four years from the giving of the deed 
in question. 

Brown, J.: J.M. Teliaferro is the common 
source of title. S. D. Goudlock recovered a 
judgment in the district court of Titus county 
against J. M. Teliaferro and W. D. Teliaferro on 
November 2, 1893, for $1,477.30, upon which exe- 
cution was issued within one year from the date 
of the judgment. The plaintiffs in error became 
entitled to the proceeds of the judgment, and 
had the right to cause the same to be enforced 
by execution. On the 26th day of December, 
1899, execution was issued upon the judgment, 
and the land in controversy was levied upon, 
regularly advertised, and sold on the first Tues- 
day in February, 1900. ‘The plaintiffs bid the 
land in, and took adeed from the sheriff of that 
county, dated February 6, 1900. On March 25, 
1893, J. M. Teliaferro conveyed the land in con- 
troversy to W. A. Poag, and the deed was duly 
recorded in a few days thereafter. C. C. Carr 
claims by mesne conveyances from Poag to him- 
self. The plaintiffs sued in the district court of 
‘Titus county, in trespass to try title, to recover 
the land from the defendant. C. C. Carr, who 
pleaded his title, specially claiming through the 
deed from J. M. Teliaferro to Poag. Plaintiffs 
by supplemental petition attacked the deed from 
Teliaferro to Poag, alleging that it was made for 
the purpose of defrauding the creditors of the 
said Teliaferro, and specially to defraud th® said 
Goudlock, plaintiff in the judgment before re- 
ferred to, and set out all the facts necessary to 
charge the fraud upon eliaferro, and notice of 
it to Poag and to all those who purchased under 
him, down to and including the defendant, C. C. 
Carr. The defendant excepted to the supple- 
mental petition because it appears from the alle- 
gations of the petition that the deed from Telia- 
ferro to Poag was made, delivered and recorded 
more than four years before the institution of 
this suit, so that the right to set the deed aside 
for fraud was barred by the statute of limitation 
of four years. The trial court sustained the ex- 
ceptions, and the case went to trial before the 
judge without a jury. The plaintiffs offered to 
prove the facts of the fraud committed by Telia- 
ferro, the fraudulent purpose of making the deed 
to Peag, and notice to Poag and all the subse- 
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quent purchasers, which was objected to by the 
defendant because there were no pleadings under 
which the testimony vould be admitted, and the 
court sustained the objection. Judgment was 
rendered for the defendant. 

The effect of a conveyance made for the pur- 
pose of defrauding creditors is prescribed by the 
following article of the Revised Statutes of 1895: 
“Art. 2544. Every gift, conveyance, assignment, 
or transfer of, or charge upon any estate, real or 
personal, every suit commenced, or decree, 
judgment or execution suffered or obtained, and 
every bond or other writing given with intent to 
delay, hinder or defraud creditors, purchasers, 
or other persons of or from what they are or may 
be lawfully entitled to, shall, as to such cred- 
itors, purchasers or other persons, their repre- 
sentatives or assigns, be void. This article shall 
not affect the title of a purchaser, for valuable 
consideration, unless it appear that he had-notice 
of the fraudulent intent of hisimmediate grantor 
or of the fraud rendering void the title of such 
grantor.’ The statute in plain terms denounces 
all such conveyances that are made to hinder, 
delay, and defraud creditors, as void as to such 
creditors, yet such conveyances have been com- 
monly held to be voidable. 14 Am. & Eng. Ency, 
Law (2d Ed.), 28. The meaning of such deci- 
sions is that the conveyances, being valid as to 
all other persons, although void as to creditors 
who may at their option avail themselves of such 
invalidity, cannot be characterized as void, for, 
if absolutely void, they would confer no right as 
between the parties. Butit has been uniformly 
held that, as between the fraudulent vendee and 
the creditor, the title remains with the debtor, 
and the transaction is to be treated asif the con- 
veyance had never been made, and it is void as 
to creditors. Scott v. Scott, 85 Ky. 392,38. W. 
Rep. 598,55. W. Rep. 423: Bump, Fraud. Con. 
$468: Belt v. Raguet, 27 Tex. 481. Hence, to 
say that such deeds are voidable adds nothing to 
their effect against creditors. 

The judgment creditor has the election of two 
remedies against a fraudulent conveyance; that 
is, he may bring his action to set aside the con- 
veyance, or he may levy upon the land and sell 


it for the payment of his debt. Lynn v. 
Le Gierse, 48 Tex. 140: Bobb v. Woodward, 50 
Mo. 102. In the event he takes the latter course, 


the purchaser at such execution sale gets the 
title, because at the time of the levy it remained 
in the fraudulent debtor, the defendant in the 
execution, and was subject to sale. Bump, 
Fraud. Con. § 471; Scott v. Scott, 85 Ky. 385, 3 
5S. W. Rep. 598,5 S. W. Rep. 423. In the case 
last cited the court said: ‘*As against the fraud- 
ulent transferee, however, the creditor may seize 
the property as that of the fraudulent debtor; 
and the title that may be thus acquired is not a 
mere equity or right to control the legal title, 
and have the fraudulent sale vacated by an ap- 
propriate proceeding, but it is the legal title it- 
self, against which the fraudulent transfer is no 





transfer at all. The legal title remains in the 
debtor, as to his creditor, notwithstanding the 
fraudulent transfer, and the possession of the 
fraudulent transferee may properly be regarded 
as that of the debtor.” 

In this case the creditor recovered a judgment 
for his debt against Teliaferro, and thereafter 
levied execution upon the land, sold it, and the 
plaintiffs in error purchased it at the sale. By 
that purchase they acquired the title, and are en- 
titled to recover the land unless the action is 
barred by the statute of limitations. Plaintiffs’ 
suit was brought in an action of trespass to try 
title, to which the defendant pleaded not guilty, 
and atthe same time pleaded specially his title, in- 
cluding the deed charged to be fraudulent. There- 
upon plaintiffs, by supplemental petition, replied 
to the defendant’s answer, setting up facts that 
showed the deed to be fraudulent, and claiming 
that title had never passed out of the debtor. 
The tiling of the special plea of title made it nec- 
essary for the plaintiffs to file their supplemental 
petition that the testimony might be admitted to 
show the deed to be void. Paul vy. Perez, 7 Tex. 
338. Ifthe defendant had not pleaded his title 
specially, the plaintiffs could have introduced 
the same evidence. MeSween vy. Yett, 60 Tex. 
183. Therefore the supplemental petition was 
a matter of pleading, giving notice of the attack 
to be made upon a muniment of defendant’s title, 
and did not change the character of the suit. The 
purpose of the action was to recover the land—a 
cause of action which determines the character 
of the suit to be for the recovery of real estate. 

It is claimed that the plaintiffs’ action is barred 
by the time prescribed in the following article of 
the Revised Statutes of 1895: **Art. 3358. Every 
action other than for the recovery of real estate. 
for which no limitation is otherwise prescribed. 
shall be brought within four years years next 
after the right to bring the same shall have ac- 
crued, and not afterward.’* The application of 
the statute depends upon the character of the 
action, and, this being an action for the recovery 
of real estate, it is excepted in express terms, the 
statute does not upply, and the plaintiffs’ right 
to recover the land was not barred. 

There is much conflict among the authorities as 
to the time when the statutes of limitations will 
begin to run against a suit to set aside a fraudu- 
lent deed, but we have found no ease in which 
the period of time that would bar an action to set 
aside a deed would defeat a suit for the recovery 
of land. In all cases where the suit was to re- 
cover land, the statutes applicable to such actions 
have been applied. They differ as to when the 
statute begins to run, but are uniform as to the 
time and possession required. Bobb v. Wood- 
ward, 50 Mo. 95; Ramsey v. Quillen, 5 Lea, 184; 
Blantin vy. Whitaker, 11 Humph. 313; Amaker v. 
New (S. Car.), 11 S. E. Rep. 386, 8 L. R. A. 687. 
The last case cited is directly in point, and holds 
that the period of limitation is that which would 
apply to an action for the recovery of the land, 
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and not the period which would bar a suit to set 
aside a fraudulent deed. 

In Belt v. Raguet, 27 Tex. 481, the issue was 
the right of the creditor to sell property fraudu- 
lently conveyed, and the claimant of the prop- 
erty pleaded limitation against the right to have 
the property sold. In answer to the plea the 
supreme court of this state said: ‘A fraudulent 
conveyance is declared void, by the statute, as to 
the creditors of the fraudulent grantor. As a 
necessary consequence, no length of possession 
by the debtor bas any effect upon the rights of 
the creditor, so long as his debt remains unsatis- 
fied, and his remedy for its collection is not lost 
by his laches; and, as the fraudulent vendee gets 
no title against the creditor by the conveyance, 
he can only bar his recovery by such adverse pos- 
session as will give him title.” This language 
distinctly holds that the limitation applicable to 
that case was that which is invoked by adverse 
possession. ‘Therefore the statute sought to be 
applied here is excluded because it depends only 
upon lapse of time. 

We have examined the authorities cited by the 
honorable court of civil appeals and by the de- 
fendant in error in this case, and find none of 
them that in our judgment tends to support the 
conclusion drawn. Vodrie v. Tynan (Tex. Civ. 
App.), 57S. W. Rep. 680, is more nearly in point 
than the others. In that case the property had 
been conveyed by a debtor that it finally 
reached his wife. and she had occupied and used 
it strictly in accordance with the statute for the 
number of years required to compleie the bar 
against the lien of creditors. It was held in that 
case that her possession barred the right of the 
creditors to subject the property to the payment 
of the debt. The statute applicable to suits for 
realestate wasapplied. Inthe same case plaintiff, 
as an alternative remedy. sought to have the 
court sell the property, and to pay to the vendee 
of the debtor the sum actually paid for it, and to 
distribute the remainder of the proceeds of the 
property among the creditors; but the court de- 
clined to do so, because. if the property had been 
occupied for such length of time that the defend- 
ant acquired title thereto, the court certainly 
could not in any proceeding sell it for the pur- 
pose of distributing its value between the owner 


sO 


and any other claimant. 

There is no staiute of limitation which pre- 
scribes a bar to the proof of a fact material to 
sustain or defeat a cause of action or defense. 
Such statutes act upen the cause of action. In 
this case the statute of limitation of four years 
was invoked to sustain a void deed as a defense 
against a cause of actionn ot itself barred. In Am- 
aker v. New, 118. E. Rep. 385, 8 L. R. A. 687, the 
Supreme Court of South Carolina said: ‘There 
never was, therefore, any occasion for the cred- 
itor to bring his action to set aside the deed for 
fraud (and such is not the nature of the present 
action), for he had availed himself of the other 
remedy afforded by law, by selling the land un- 











der his execution as the property of the grantor, 
notwithstanding the prior execution of the volun- 
tary deed. * * * ‘The plea of the statute, as it 
is called (improperly, as I think, for such a plea 
must be directed to the cause of action set forth 
in the complaint), is not directed to the plaintiff's 
cause of action but is interposed as a protection 
against an attack made by the plaintiff upon the 
defense set up by defendants. * * * I donot 
understand that it ever was the rule that a deed 
or other instrument could not be attacked for 
fraud after the lapse of the prescribed time, in 
any way, but only that it could not be attacked 
by an action instituted for that purpose. I ean 
very well understand how the law, from consid- 
eration of public policy, may forbid one from in- 
voking its aid by bringing an action to set aside a 
deed for fraud after the time limited for the pur- 
pose; but J am unable to understand upon what 
principle, ei her of law, equity. or good morals, 
one who has made out a prima facie case for the 
relief he demands can be forbidden from showing 
that the defense set up against his claim is founded 
in fraud, simply because such fraud had been 
committed so long ago as to baran action brought 
to obtain relief from such fraud; but I do not 
think any case can be found which would sanction 
such a doctrine.”’ That language is pertinent to 
this case. A fair analysis of this judgment may 
be thus stated: The plaintiffs have the legal title 
to the land, but the defendant, who cannot sustain 
limitation against the right to recover the land, 
thwarted an attack upon his void deed by plead- 
ing limitation that would be a bar to a suit which 
plaintiffs did not institute. The judgment cannot 
be sustained. 

It is ordered that the judgment of the district 
court and of the court of civil appeals be reversed, 
and the cause remanded. 

Nore.— The Soundness of the Doctrine as Above 
Set F8rth May Not be Reasonably Assailed.—The 
plaintiff gained a perfectly good title at the time the 
sheriff sold the land, because the deed from the judg- 
ment debtor to W. A. Poag, was void from the begin- 
ning. It never took effect because it would be afraud 
upon the jucgment creditor to allow it. The revised 
statutes of Texas 1805, art. 2544, provides that every 
conveyance of real estate made with intention to de- 
fraud creditors is void as to them. 

If the sale to Poag was void ab initio, and the plaint- 
iff had obtained the right under the statutes to sell it, 
to pay the debt, the law recognized the right of the 
plaintiff as remaining in him just as much as though 
the judgment debtor had conveyed the property to the 
plaintiff at the time suit was begun which was prio1 
to making deed to Poag. As to the right of the judg- 
ment creditcr, the deed to Poag was as though none 
had been made. If Poag never had any title no one 
claiming to hold under him had any more right than 
he. Consequently when Carr sets up a right, undei 
mesne conveyances from Poag, to the possession of the 
property in question, his right was no greater than 
Poag’s. The judgment creditor having gained aright 
to the satisfaction of his debt by virtue of the levy on 
the property in question it remained in him, and the 
purchaser at the sheriff’s sale got a good title. The 
action was not instituted to set aside a fraudulent 
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deed, but to enforce the title obtained through the 
sheriff’s deed. Therefore the statute of limitations 
which obtained as to setting aside a fraudulent deed 
was not applicable. 

And as the time prescribed by the statutes for the 
recovery of land had not run, the possession of the 
party who claimed under Foag’s deed was in fact the 
possession of judgment creditor, which had ripened 
by virtue of the satisfaction of bis debt through the 
sheriff’sdeed. Poag’s deed, being void from the begin- 
ing, neither he nor his assigns, could give any right to 
the possession, so long as the judgment creditor’s 
right to have the property sold to satisfy the debt re- 
mained. The debtor’s right was one which included 
the right to give possession to such person as the 
property might be sold, and as, in this instance, the 
judgment creditor bought in the property at the sher- 
iff’s sale, he bought the right of possession, therefore, 
whoever had possession held for the purchaser at the 
sheriff’s sale. 

But having claimed under mesne conveyances from 
Poag and having set up aright to the possession on 
this account, the plaintiffs reply that the defendant 
claimed from avoid deed, which is not an action to set 
aside a deed, but a mere statement of a right to intro- 
duce evidence to protect against an attack made by 
the defendant and gave notice to the,defendants of 
the course to be pursued. 

This view is sustained by Owen vy. Dixon, 17 Conn. 
492; Muse v. Yarbrough, 11 La. 530; Spindler v. At- 
kinson, 3 Md. 409; Trask v. Green, 9 Mich. 358; Thom- 
ason v. Neeley, 50 Miss. 310; Shaw vy. Millsaps, 59 
Miss. 380. 

A class of cases, which is in a line running with 
the above, is that which holds that a judgment credi- 
tor may proceed to a sale on execution of the land of 
the debtor fraudulently conveyed, without first bring- 
ing suit to set aside the conveyance. Hayes vy. John- 
- son, 6 D. C. 174; Willard v. Masterson,160 Ill. 448, 43 
N. E. Rep. 771; Scott’s Ex’r. v. Scott, 85 Ky. 385, 3 
S. W. Rep. 5 98,5 8. W. Rep. 423: Smith v. Ried, 134 
N. Y. 568, 31 N. KE. Rep. 1082; Lynn vy. Le Gierse, 48 
Tex. 138. 

For cases in point see also Vol. 24, 
Fraudulent Conveyances, sees. 658-673. 

For the doctrine which holds that the reply, such as 
made in the principal case, amounted to the same thing 
as a suit toset aside the conveyance, consequently 
was barred by the statute of limitation relating to the 
time actions should be brought, to set aside fraudu- 
lent conveyances, see dissenting opinion of Simpson, 
Ch. J., in Amaker v. New (S. Car.), 11 8. E. Rep. 386, 
8 L. R. A. 687, and cases therein cited. 
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1. ADMIRALTY—Joinder of Libelants in Suits in Rem.— 
A court of admiralty may properly permit a large num- 
ber of passengers to join in a single libel in rem against 
the vessel to recover for injuries alleged to have been 
sustained by each from common causes.—The Oregon, 
U.S.C. C. of App., Ninth Circuit, 143 Fed. Rep. 609. 


2. ANIMALS—Tortious Killing of Domestic Animal.— 
In a prosecution for killing a domestic animal, direct 
proof of death by violence established the corpus delicti. 
—Stockbridge v. Territory, Okla., 79 Pac. Rep. 753. 

3. APPEAL AND ERROR—Amendment of Transcript.— 
Motion for leave to withdraw the certificate of the clerk 
to the transcript of the record to amend it comes too 
late, when more than one year has elapsed since the 
judgment.—Walcher v. Stone, Okla., 79 Pac. Rep. 771. 

4, APPEAL AND ERROR—Res Judicata.—The trial court’s 
finding that complainant had not established his case 
held res judicata, if the court’s holding was correct.— 
Campbell vy. Flannery, Mont., 79 Pac. Rep. 702. 

5. ARBITRATION AND AWARD—Rehearing. — Arbitra- 
tors, having delivered an award, held without jurisdic- 
tion to open the case and make a new award without 
consent of both parties.—Brown v. Durham, Mo., 85 8.W- 
Rep. 120. 

6. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Re- 
moval of Assignee.—Though an order discharging an 
assignee for the benefit of creditors was obtained by 
fraud, it protected him in an action against him by his 
successor for conversion.—Rochford v Doty, Wash., 79 
Vac. Rep. 782. 

7. BAIL—Appeal from Commitment to Reform School. 
—Under Ballinger’s Ann. Codes & St. §§ 2726, 6530, an in- 
fant, on appealing from a conviction and commitment 
to the reform school, held entitled to be admitted to 
bail.—Packenham vy. Reed, Wash., 79 Pac. Rep. 786. 

8. BatL—Scire Facias.—A scire facias in proceedings 
on a forfeited recognizance held not defective for failure 
to recite “in the name of the state,” as given in the form 
provided by Acts 1897, p. 183, ch. 47.—State v. Frankgoss, 
Tenn., 858. W. Rep. 79. 

¥. BANKRUPTCY—Action by Trustee to Restrain Col- 
lection of Debt.—In a suit by trustees in bankruptcy, 
facts held insuflicient to authorize a preliminary injunc- 
tion restraining defendants from collecting debts owing 
to defendant association, of which they were members. 
—Rowland v. Auto Car Co., U.S. C. C., KE. v. Pa., 133 Fed. 
Rep. 835. 

10. BANKRUPTCY—Application for Discharge.—On an 
application for a bankrupt’s discharge, the burden of 
proof is on the opposing Creditors to establish the truth 
of the charge set out inthe specification by clear and 
convincing evidence.—/n re Hamilton, U. 8. D.C., W. D. 
N. Y., 133 Fed. Rep. 823. 

12. BANKRUPTCY—Burden of Showing Insolveucy.— 
Where, in proceedings in bankruptcy, the respondent 
corporation appears by witness, is examined, and cer- 
tain books are produced, but the financial condition Oy 
respondent is not shown, such acts are not a compliance 
with Bankr. Act, ch. 541, §3, subd. “d,” making it the duty 
ofthe respondent to testify as to all matters tending to 
establish solvency or insolvency.—Jn re American Pub. 
Co., Okla., 79 Pac. Rep. 762. 

138. BANKRUPTCY—Business Homestead.—An order of 
the district judge in bankruptcy, reversing a referee’s 
decision and holding that a deed of trust on the bank- 
rupt’s alleged business homestead was void, etc., held 
appealable to the circuit court of appeals.—Burow v, 
Grand Lodge of Sons of Hermann of Texas, U.S. C. 0. of 
App., Fifth Circuit, 133 Fed. Rep. 708. 

16. BANKRUPTCY—Counsel Fees.—It was proper for 
bankruptcy court to allow attaching creditor, by whose 
efforts property was secured for the estate, a reasonable 
attorney’s fee.—Receivers of Virginia Iron, Coal & Coke 














wiibd 


Vol. 61 


CENTRAL LAW JOURNAL. 35 








Co. y. Staake, U. 8. C. C. of App., Fourth Circuit, 133 Fed. 
Rep. 717. 

17. BANKRUPTCY — Effect where Ordinance Requires 
City Employees to Pay Debts.—A bankrupt city fireman 
held entitled to a stay of proceedings looking to his re- 
moval for non-payment of a debt, as required by the 
city’s ordinances and fire regulations, pending his dis- 
charge in bankruptcy, in which the debt was discharge- 
able.—Jn re Hicks, U. 8. D.C., N. D.N. Y., 183 Fed. Rep. 
739.U 

18. BANKRUPTCY—Examination of Secured Creditor.— 
A secured creditor of a bankrupt, examined as a witness 
before a referee, held entitled to have the proceedings 
reviewed before a judge of the court under General 
Bankruptcy Order 27.—Jn re Abbey Press, U. 8. U. C. of 
App., Second Circuit, 134 Fed. Rep. 51. 

19. BANKRUPTCY — Exemptions Under State Law.—A 
bankrupt is entitled only tosuch exemptions as he would 
be entitled to if proceeded against under the state law.— 
In re Wunder, U. 8. D.C., E. D. Pa., 133 Fed. Rep. 821. 


20. BANKRUPTCY—Failure to Record Conditional Sale. 
—The holder of an unrecorded conditional sale to a 
bankrupt, though entitled to priority as against prior 
creditors, is subordinated to the claims of subsequent 
creditors without notice, though without a lien other 
than the caveat afforded by the bankruptcy adjudica- 
tion.—In re Ducker, U. 8. D.C., W. D. Ky ., 133 Fed. Rep. 
771. 

21. BANKRUPTCY—Form of Filing Objection to Claim. 
—While, as a rule, objections to a claim by a trustee 
should be filed in writing prior to the hearing thereon, 
such practice is not imperative, and an oral statement of 
the objectionsmay be permitted by the referee, in his 
discretion.—Jn re Cannon, U.S. D.C., E. D. Pa., 133 Fed. 
Rep. $37. 

22. BANKRUPTCY — Fraudulent Conveyance. — Under 
Gen. Laws 1896, ch. 202, §1, conveyance fraudulent as to 
grantor is void from moment it is first found to obstruct 
the prosecution of the creditor’s demand, as from the 
service of attachment.—Tucker vy. Denico, R. 1., 59 Atl. 
Rep. 920. 

23. BANKRUPTCY—Gift to Wife. —Gifts madedy a volun- 
tary bankrupt to his wife in contemplation of bank- 
ruptey held voidable in a suit by the bankrupt’s trustee. 
—Wiley v. McBride, Ark.,85 S. W. Rep. 84. 

24. BANKRUPTUY—Insurance Policies.—Where it ap- 
peared that certain policies on the life of a member ofa 
bankrupt firm, were pledged by the firm, it would not 
be assumed that the firm had no interest in such poli- 
cies.—Jn re Mertens, U. 8S. D. C.,N.D.N. Y., 134 Fed. 
Rep. 101. 

25. BANKRUPTCY—Laches in Objecting to an Allowed 
Claim.—A certificate to review the allowance of a claim 
against a bankrupt, or the referee’s order refusing to 
expunge the claim, not filed until more than six months 
had elapsed after the claim was allowed, held barred by 
delay.—/n re Milgraum & Ost, U.S. D.C., E. D. Pa., 133 
Fed. Rep. 802. 

26. BANKRUPTCY—National Bank.—Where plaintiff de- 
posited $80 with a Dank at about 12 o’clock, when the 
bank was insolvent, and it closed its doors at about 2 
o’clock, held, that it would be presumed that he was en- 
titled to have his claim paid in preference to the general 
creditors.—Willoughby v. Weinberger, Okla., 79 Pac. 
Rep. 777. ; 

27. BANKRUPTCY —Negotiable Papers.—The holders of 
notes executed by a bankrupt could not after his dis- 
charge, sue on them, on the ground that they were not 
released by the discharge, because given for money 
misappropriated by the maker.—Delta County Bank v. 
McGranahan, Wash., 79 Pac. Rep. 796. : 


28. BANKRUPTCY — Petition to Vacate Discharge. — 
Where a petition forthe vacation of a bankrupt’s dis- 
charge failed to state the time of the alleged fraudulent 
transaction relied on, it would be presumed that it took 
place before the petition in bankruptcy was filed.—Jn re 
Oliver, U. 8. D.U., D. N. J., 134 Fed. Rep. 832. 





29, BANKRUPTCY—Preferences.—An order given by a 
contractoron a railroad which owed him money and 
which was nut presented until the day before the con- 
tractor, being insolvent, filed a petition in bankruptcy, 
held not to take effect as a transfer until the date of its 
presentation, and toconstitute a preference.—Johns- 
ton v. Huff, Andrews & Moyler Co., U.S.C. C. of App., 
Fourth Circuit, 133 Fed. Rep. 704. 


30. BANKRUPTCY—Provable Claims.—Creditors of bank - 
rupts, who advanced them money on the strength of 
fraudulent rerepresentations, held entitled to recover 
the same, although they knew and intended that the 
money advanced should be used in a gambling vénture. 
—In reK. J. Arnold & Co., U. 8. D. C., E. D. Mo., 133 Fed. 
Rep. 789. 

31. BANKRUPTCY—Right of Trustee to Leased Premises. 
—A tenant's trustee in bankruptcy held entitled to the 
premises under the tenant’s lease, where the landlord 
took no steps to regain possession prior to the bank- 
rupt’s adjudication.—Jn re Adams, U.S. D. C., D. Conn., 
134 Fed. Rep. 142. 


32. BANKRUPTCY—Staying Proceedings in Distress for 
Rent.—Where, after distress by a landlord, thetenant is 
adjudicated a bankrupt, the necessary elfect is to put 
the property under the control of the bankruptcy court, 
which will stay further proceedings with the distress, 
and require the landlord to submit his rights to that 
court for adjudication.—Jn re Lines, U. 8. D.C.,M.D. 
Pa., 133 Fed. Rep. 803. 


33, BANKRUPTCY—Staying Proceedings in State Court. 
—A referee has no power to grant an injunction staying 
proceed‘ngs against a bankrupt in a state court, and such 
an order is void.—Jn re Siebert.,U. 8. D.C.,D. N. J., 183 
Fed. Rep. 781. 


34. BANKRUPTCY—Suflticiency of Petition in Involun- 
tary Proceedings.—Petitioning creditors are bound to as 
full disclosure in their petition in respect to the acts of 
bankruptcy charged, as their information enables them 
to make, supplemented by an explanation of its lack of 
completeness, so far as it may be thus lacking, and their 
case must thus rest on something more than rumor, or 
vague hearsay, or mere suspicion.—Jn re Blumberg, U. 
8. D. C., E. D. Pa., 183 Fed. Rep. 845. 


35. BANKRUPTCY—Time for Filing Petition for Dis- 
charge.—It is no part of the duty of a referee in bank- 
ruptcy to notify the bankrupt, or his attorney, of the 
date of expiration of the time when the petition for dis- 
charge must be filed.—Jn re Knauer, U.S. D.C.,N. D. 
Iowa, 133 Fed. Rep. 805. 


36. BANKRUPTCY—Trading Pursuits. — A corporation 
engaged in the business of soliciting advertisements 
and placing them in newspapers at rates previously ob- 
tained from such papers is not engaged in a trading 
pursuit and cannot be adjudged an involuntary bank- 
rupt thereunder.—Ja re Snyder & Johnson Co., U. 8. D. 
C., N. D. IIL, 133 Fed. Rep. 806. 


37. BANKRUPTCY—Transfer of Proceedings.—A court 
of bankruptcy having granted a petition to remove 
bankruptcy proceedings pending therein to a court of 
bankruptcy sitting in another state, error, if any, in de- 
termining whether the court of such state had juris- 
diction, was not reviewable on the writ to review an 
order denying an application to vacate the removal 
order.—Kyle Lumber Co. v. Bush, U.S. C. C. of App., 
Fifth Circuit, 133 Fed. Rep. 688. 


38. BANKRUPTCY — Trustee’s ‘Title to Books and 
Papers.—Under the express provisions of Bankr. Act, 
ch. 541, §1, cl. 18, and sec. 70, cl. 1, the bankrupt’s trustee 
is vested by operation of law with title to all the bank- 
rupt’s books, papers, contracts, securities, etc., relating 
to his business.—/n re Hess, U.S. D. C., M. D. Pa., 134 
Fed. Rep. 109. 

39. BANKRUPTCY—Unsealed Subpena.—Where a wit- 
ness was present before a referee in bankruptcy when 
an order for his examination was made, it was imma- 
terial thatthe subpoena issued for his appearance was 
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unsealed. — Jn re Abbey Press, U. 8. ©. C. of App., 
Second Circuit, 134 Fed. Rep. 51. 

40. BILLS AND NOTES—Defenses Against Assignor.— 
One who purchases for value the obligation of a debtor, 
and obtains the latter’s note payable to himself with 
knowledge of the facts, takes the note subject to the 
defenses existing in the hands of the original creditor.— 
Williams v. Neely, U. S. C. C. of App., Eighth Circuit, 
134 Fed. Rep. 1. 

41. BILLS AND NOTES—Duress of Wife. — In an action 
on notes against husband and wife, evidence held to 
sustain a finding that the wife signed the notes under 
duress.—Delta County Bank v. McGranahan, Wash., 79 
Pac. Rep. 796. 

42. BILLS AND NoTES—Liability of Joint Maker.—The 
payee of a joint and several note may look to either of 
the joint makers, and, where one of them dies is not 
compelled to pursue his remedy against the estate of the 
deceased.—Newhall v. Field, N. Mex ,79 Pac. Rep. 711, 

43. BRIDGES—Breach of Contract, Estoppel.—The use 
of a bridge by the public is nota waiver of the right of 
the contract in its construction. — Modern Steel Struc- 
tural Co. v. Van Buren County, Iowa, 102 N. W. Rep. 536. 


44. BURGLARY—Chicken House.—Raising the latch of 
and opening a chicken house door, thereby effecting an 
entrance, held a sufticient breaking. — Abrams v. Com- 
monwealth, Ky., 85 S. W. Rep. 173. 

45. CARRIERS—Carriuge in Private Vehicle.—There is 
no presumption that a person riding in a private vehicle 
of another is being carried as a passenger for hire, as 
would be the case if the owner of the vehicle werea 
common carrier of passengers; and an allegation of 
such fact in a pleading must be sustained by proof — 
Lydon v, Robert Smith Ale Brewing Co., U.S.C. C., E. 
D. Pa., 133 Fed. Rep. 8380. 

46. CARRIERS—Contract of Carriage.—The contract of a 
earrier is not complied with until the goods are deliv- 
ered at the station or warehouse where such goods are 
usually unloaded and delivered.—Loeb v. Wabash Ry. 
Co., Mo., 85 S. W. Rep. 118. 

47. CARRIERS—Excessive Damages.—Where a woman 
passenger was frightened by drunken men while on the 
platform of defendant's car, a verdict for $900 held not 
so excessive as to indicate passion or prejudice.—Cin- 
cinnati, N.O. & T. P. Ry. Co. v. Taylor, Ky., 85S. W. 
Rep. 168. 

48, CARRIERS—Failure to Water Stock.—In an action 
against a railroad for injury to stock in transit, it will be 
assumed that the railread’s employees did their duty in 
watering the stock.—Peterson v. Chicago, M. & St. P. 
Ry. Co., 8. Dak., 102 N. W. Rep. 595. 

49. CARRIERS—Injury to Passenger While Alighting.— 
In an action against a carrier for injuries to a passenger 
by the starting of the train while he was alighting, a 
modification of an instruction so as to require the 
carrier to give a sufficient opportunity to alight held not 
error.—Barringer v. St. Louis, 1. M. & S. Ry. Co., Ark., 
85 S. W. Rep. 94. 

50. CARRIERS—Negligent Starting. — The starting ofa 
street car before a passenger has landed securely on 
the platform is negligence.—Lehner v. Metropolitan St. 
Ry. Co., Mo., 85S. W. Rep. 110. 

51, CARRIERS—Round Trip Ticket.—A passenger held 
to have a right to return on a round trip ticket, though 
the agent had refused to stamp and sign the ticket as 
required thereby.—Ft. Worth & R. G. Ry. Co. v. Jones. 
Tex., 85S. W. Rep. 37. 

52. CHATTEL MORTGAGES—Failure to Record.—Thata 
chattel mortgage is unrecorded, and that the mortgagee 
has suffered more than the statutory period after de- 
fault to elapse before taking possesion, does not entitle 
a bailee to retain it.—Fischback v. Garrison Milling & 
Elevator Co., Colo., 79 Pac. Rep. 749. 

53. COLLISION—Excessive Speed in Fog.—Six knots is 
an excessive speed for a steamship in a thick fog ina 
frequented part of the ocean, and charges the ship with 














fault where a collision occurs.—Jn re Clyde 8. 8. Co., U. 
S. D. C., 8. D. N. Y., 134 Fed. Rep. 95. 

54. COLLISION—Vessel Breaking from Moorings. — To 
establish the defense of inevitable accident in a snit for 
collision, the respondent has the burden of proving 
that the collision resalted from a cause against which 
human skill and foresight could not have provided in 
the exercise of ordinary prudence.—The Drumcraig, U. 
8. D.C., N. D. Cal., 183 Fed. Rep. 804. 

55. CONSTITUTIONAL LAW—Changes in Judge's Salary 
During Term.—The state treasurer has such discretion 
ary powers as authorize him to callin question the con- 
stitutionality of Act April 14, 1903 (P. L. 175), relating to 
the salaries of judges, by refusing to pay warrants 
drawn on him, so as to secure judicial interpretation of 
the statute. — Commonwealth v. Mathues, Pa., 59 Atl. 
Rep. 961. 

56. CONSTITUTIONAL LAW—Vowers of State Board of 
Land Commissioners.—Mills’ Ann. St. § 3687, giving the 
state Doard of landcommissioners power to cuncel leases 
obtained by fraud, heid not repugnant to Const. art. 6, § 
1.—American Sulphur & Mining Co. v. Brennan, Colo., 79 
Pac. Rep. 750. 

57. CONSTITUTIONAL LAW—Practice of Medicine With- 
out License.—Sess. Laws 1903, p. 61, ch. 40, forbidding 
the practice of medicine without a license, is not class 
legislation, within Const. U. S. Amend. 14.—Territory vy. 
Newman, N. Mex., 79 Pac. Rep. 706. 

58. CONTRACTS—Induced by Fraud. —Where a party 
occupying a relation of trust toward another contracts 
with him without disclosing his exclusive knowledge of 
the latter’s rights, the contract will be avoided.—Boren 
v. Boren, Tex., 85S. W. Rep. 48. 

59. CORPORATIONS—Sale of Treasury Stock.—A decree 
canceling the sale of corporate treasury stock to direc- 
tors held bad for failing to require the corporation to do 
equity.—Mosher v. Sinnott, Colo., 79 Pac. Rep. 742. 

60. Costs—Where no Argument is Made.—Where an 
appeal is by agreement submitted upon the brief m an- 
other action, and no argument is made, no costs can be 
taxed for argument.—Nichols v. Smith, 8S. Dak., 102 N. W. 
Rep. 605. 

61. CouRTS—Supreme Courts—Disqualifieation by Ma- 
jority—Where a majority of the judges of the supreme 
court declined to sit because of personal interest in the 
result, the powers of the court devolve on the remaining 
judges.—Commonwealth v. Mathues, Pa., 59 Atl. Rep 
961. 

62. COVENANTS—Vleading.—The defense to an action 
for breach of warranty that the interest in the land ofa 
third person had been cut off by his discharge in bank- 
ruptcy is not available, unless pleaded.—Gates vy. Field, 
Tex., 853. W. Rep. 52. 

63. CRIMINAL TRIAL—Certificate of Case-Made.—A cer- 
tificate to a case made as an authentication by the acting 
judge, during the absence of the regular judge, held g 
sufficient authentication. — Hill v. Territory, Okla., 79 
Pac. Rep. 757. 

64. CRIMINAL TRIAL—Incapacity of Counsel.—In a 
prosecution for larceny, refusal to grant a new trial on 
the ground that defendant’s counsel was drunk during 
the trial held not an abuse of discretion.—Territory v 
Clark, N. Mex., 79 Pac. Rep. 708. 

65. CRIMINAL TRIAL — Setting Aside Conviction. — A 
conviction will not be set aside, after denial of a new 
trial, unless, assuming all that is testified to be true, the 
presuinption of innocence is not overcome.—Harmon vy. 
Territory, Okla., 79 Pac. Rep. 765. 

66. CRIMINAL TRIAL — Transfer to County Court. — 
Where a criminal case is transferred from the district 
to the county court, thetranscript need not show the 
date the district court adjourned.—Cantwell v. State, 
Tex., 85S. W. Rep. 18. 

67. CRIMINAL TRIAL—Weight of Evidence.—The cour} 
on appeal will not reverse a conviction because the 
greater number of witnesses have testified favorably to 
defendant.—Howard v. Territory, Okla.,79 Pac. Rep. 773 
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68. CRIMINAL TRIAL—Withdrawal of Plea to File De- 
murrer.—A plea of not guilty, withdrawn to file a de- 
murrer, held not reinstated by the overruling of the de- 
murrer and the participation of the defendant without 
objection in the trial.—Territory v. Gonzales, N. Mex., 
79 Pac. Rep. 705. 

69. DAMAGES—Personal Injuries—Physician’s Bills.—In 
an action for personal injuries, evidence as to bills og 
plaintiff's physicians held inadmissible, in the absence 
of evidence as to the value of the services or payment.— 
Klingaman vy. Fish & Hunter Co., S. Dak., 102 N. W. Rep. 
601. 

70. DAMAGES — Proof Where Specific Injuries are 
Pleaded.—In an action for personal injuries, where par- 
ticular injuries resulting from the principal one are al- 
leged, all that are designed to be proved should be 
stated.—Arnold vy. City of Maryville, Mo., 85S. W. Rep. 
107. 

71. DAMAGES—Value of Animals Killed by Railroad.— 
Where three of plaintiff's animals were killed, and three 
were injured, testimony merely as to the value of the 
animals killed and injured is too indefinite on which to 
enter judgment.—Carman v. Montana Cent. Ry. Co., 
Mont., 79 Pac. Rep. 690. 


72. DEEDS—Conditions Subsequent.—A grantee’s cov- 
enant to pay taxes on the land was not a condition sub- 
sequent, for a breach of which the grantor could re- 
enter.—Burgson v. Jacobson, Wis., 1¢2 N. W. Rep. 563. 


73. DEPOSITIONS—Admissibility.—The deposition of a 
witness living within twenty miles of the courthouse 
cannot be admitted, unless he is physically unable to at- 
tend, or some other reason is shown which, under the 
Code, makes the deposition admissible —Smith v. Park’s 
Admr., Ky., 84S. W. Rep. 1167. 


74. DESCENT AND DIS1RIBUTION—Liability of Distrib- 
utees for Contingent Claim.—Where a claim against a de- 
cedent’s estate did not become absolute until after the 
estate had been closed, the creditor was entitled to re- 
cover against the distributees in equity, though the claim 
was not filed in probate proceedings.—Rankin y. City of 
Big Rapids, U. S. C. C. of App., Sixth Circuit, 133 Fed. 
Rep. 670. 

75. DIvoORCE—Grounds.—Though complainant may 
have been misled by the false statement of defendant 
that he had never been married, if their marriage was 


‘valid by the law of the land, it could not be annulled be- 


cause invalid by the law of the church.—Boehs yv 
Hanger, N. J., 59 Atl. Rep. 904. 

76. DOWER—Assignment by County Court.—The county 
court has jurisdiction to assign dower only when the 
right is not disputed by the heirs and devisees, or any 
porsons claiming under them.—Swobe y. Marsh, Neb., 
102 N. W. Rep. 619. 

77. DRUGGISTS—Civil Liability for Sale of Voisons.— 
Administrator of a deceased persou held entitled to re- 
cover against a druggist for violation of St. 1903, § 2630, 
as to sales of poison, causing decedent’s death, under 
section 466, though the violation of section 2630 consti- 
tuted a criminal offense.—Sutton’s Admr. v. Wood, Ky., 
85 S. W. Rep. 201. 

78. EASEMENTS—Burden of Proof.—Where a passway 
has been used for 15 years, held, the one denying that 
the use was adverse has the burden of showing it was 
permissive.—Chenault v. Gravitt, Ky., 9 8. W. Rep. 184. 


79. EASEMENTS—Parties.—An easement claimed on 
lands in possession of defendants cannot be adjudged 
in a suit in which the owner is not a party.—Campbell 
v. Flannery, Mont., 79 Pac. Rep. 702. 

80. EASEMENTS—Right to Change Tramway to Steam 
Railway.—A conveyance of a right of way for a wooden 
tramway did not authorize the grantee’s successors in 
interest to use the same fora steam railway.—Warren & 
O. V.R. Co. v. Garrison, Ark., 858. W. Rep. 81. 

81. EASEMENTS—Temporary Change as Constituting 
Adverse User.—Right to use a passway held not lost by 
temporary change with consent of the one having the 





right to useit.—Chenault v. Gavitt, Ky., 85S. W. Rep. 
184, 

82. EASEMENTS—Use of Way—Presumptions.—A con- 
tinuous and uninterrupted use of a passway for more 
than 15 years creates a presumption that such use was as 
a matter of right and adverse.—Warth v. Baldwin, Ky., 
84S. W. Rep. 1148. 

83, EASEMENTS—Way of Necessity.—User of a roadway 
across defendant’s land to a highway by the owners of 
certain landlocked land held to entitle them to an ease- 
ment in such use by prescription.—Van de Vanter v. 
Flaherty, Wash., 79 Pac. Rep. 794. 

84. ELECTRICITY—Duty to Properly Insulate Wires.— 
An electric light company is bound to exercise the ut- 
most degree of care in keeping its wires properly insu- 
lated to prevent injuries to persons coming in contact 
therewith.—Winkelman vy. Kansas City Electric Light 
Co., Mo., 85 S. W. Rep. 99. 

85. EsTOPPEL—Easement.—Where an owner of land 
subject to a tramway easement permitted defendant to 
construct a railroad over the same, she was estopped to 
maintain ejectment.—Warren & O. V. R. Co. y. Garrison, 
Ark.,85 8. W. Rep. 81. 

86. EVIDENCE—Husband and Wife After Divorce.— 
Where a husband and wife have been divorced, testi- 
mony of the former tending to uphold atransfer by him 
to the latter against claims of his creditors held not open 
to suspicion.—Davis v. Yonge, Ark., 85 S. W. Rep. 90. 

87. EVIDENCE—Hypothetical Questions.—In asking a 
hypothetical question of an expert witness, the facts 
proved must be taken as the basis for the hypothesis.— 
Carman v. Montana Cent. Ry. Co., Mont., 79 Pac Rep. 
690. 

88. EVIDENCE—Inference from Failure to Call Attend- 
ing Physician. --Under Rev. St. 1899, § 4659, relating to 
privileged communications, no unfavorable inference 
should be drawn from failure of plaintiff in an ae- 
tion for personal injuries to call his physician.—Arnold 
v. City of Maryville, Mo., 85 8S. W. Rep. 107. 

89. EVIDENCE—Ownership of Railroad.—On an issue 
as to whether defendant corporation owned a certain 
railroad, the statement of defendant’s station agent tha 
it did not was inadmissible.—Black vy. St. Louis & S. F, 
R. Co., Mo., 85 S. W. Rep. 96. 

90. EVIDENCE —Refreshing Memory from Records.—On 
a prosecution for a violation of the local option law, it 
was proper to permit a witness to refer to his express 
books to refresh his memory as to what was done as to 
the package in question.—Cantwell v. State, Tex., 85 S. 
W. Rep. 19. 

91. EVIDENCE—Unauthenticated Summons.—A sum- 
mons purporting to have been issued by a justice, but 
not in any way authenticated or certified, is inadmis- 
sible in evidence.—Chapman vy. Duffy, Colo., 79 Pac. Rep. 
745. 

92, EXECUTION—Suit to Set Aside Sale.—Ina suit by a 
wifeto set aside a sale, on execution against her hus- 
band, of property title to which was in her name, evi- 
dence held to make a prima facie case for her.— Davis v. 
Yonge, Ark , 85S. W. Rep. 90. 

93. EXECUTORS AND ADMINISTRATORS—Devolution of 
Rents Accrued at Lessor’s Death.—Rents which accrued 
during the lifetime of the lessor are personal property, 
and go to his personal representatives, and rents accru- 
ing after his death go to the heirs or devisees.—Broad- 
well v. Banks, U. 8. C. C., D. Mo., 133 Fed. Rep. 470. 


94. EXECUTORS AND ADMINISTRATORS—Failure to File 
Contingent Claim.—A contingent claim against a deced- 
ent’s estate, which did not become absolute until after 
final distribution, held not barred by the creditor’s fail- 
ure to file it inthe probate proceedings under Comp. 
Laws Mich. §§ 9411-9416, 9380.—Rankin vy. City of Big Rap- 
ids, U. 8. C. C. of App., Sixth Circuit, 133 Fed. Rep. 670. 

95. FEDERAL CourTs—Co- Ordinate Jurisdiction.—The 
court which first acquires jurisdiction of specific prop- 
erty in a suit to enforce a lien retains jurisdiction until 
the end, free from interference of any co-ordinate juris- 
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diction.—Williams v. Neely, U. S.C. C. of App., Eighth 
Circuit, 134 Fed Rep. 1. “fa. 

9%. FEDERAL OCourtTs—Rights of Persous Beneficially 
interested in Judgment.—The court will protect a party 
interested in the judgment to be obtained in a suit, and 
who has control of the same by counsel, against any 
unjust discharge by the plaintiff of record and party in- 
terested in the remainder of thejudgment.—Sowles v. 
First Nat. Bank, U.S. C. C., D.Ver., 133 Fed. Rep. 846. 

97. FiRE INSURANCE—Limitation of Agent’s Authority. 
—A clause in an application for insurance, printed in 
very small type, and containing a limitation of the au 
thority of the agent, isinsuflicient to impart to the appli- 
cant notice of such limitation.—Foster v. Pioneer Mut. 
Ins. Ass’n, Wash., 79 Pac. Rep. 798. 

98. FRAUDULENT CONV EYANCES—Husband and Wife.— 
A bill in equity is the proper remedy to reach the inter- 
est of an msolvent husband in land in his wife’s name. 
— Delo vy. Johnson, Mo., 85 8. W. Rep. 109. 


99. FRAUDULENT CONVEYANCES—Remedies of Credit- 
ors.—Where a judgment is procured beforea sale of land 
by the judgment debtor, the judgment creditor has a 
remedy at law, and equity has no jurisdiction to reach 
the proceeds of the sale.—Davis v. Yonge, Ark., 85S. W. 
Rep. 90. 

100. FRAUDULENT CONVEYANCES—Subsequent Credit- 
ors.—In the absence of actual fraud, a deed transferring 
real estate cannot be attacked by creditors whose debts 
arose after the transfer is made.—lIlfeld v. De Baca, N. 
Mex., 79 Pac. Rep. 723. 

101. GAMING—Procuring Money by Fraud.— Persons 
who obtain money from depositors by false represent- 
ations take no title as against the depositor, who may 
recover the same at law.—Jn re E. J. Arnold & Co., U.S. 
D. C., E. D. Mo., 183 Fed. Rep. 789. 

102. GUARDIAN AND WARD—Effect of Ward’s Death.—A 
guardianship held terminated by the death of the ward, 
the guardian’s subsequent duty being simply to account 
to the probate court.—State Fair Ass'n v. Terry, Ark., 
85 S. W. Rep. $7. 

103. HABEAS CorPUs — Judgment Nune Pro Tunc.— 
Where petitioner in habeas corpus is legally in custody, 
it is immaterial when the officer got his authority to hold 
him.—Ex parte Dye, Mont., 79 Pac. Rep. 689. 

104. HABEAS CORPUS—Power of Federal Court.—The 
power of the federal courts to discharge prisoners re- 
strained in violation of the constitution of the United 
States under judgments of state courts should not be ex- 
ercised, where such judgments are reviewable by appeal 
or by writ of error.—/n re Dowd, U.S. C. C., D. Colo., 133 
Fed. Rep. 747. 

105. HOMESTEAD—Kemoval of Owner.—A homestead 
held not to have lost its character as such by the owner’s 
removal to the homestead of his wife and residing there 
with her.—Canning v. Andrews, Tex., 85S. W. Rep. 22. 


106. HOMICIDE — Adultery as a Mitigating Circum- 
stance.—W hether adulterous relations of deceased and 
defendant’s wife created in defendant an emotional in- 
sanity, or whether it merely reduced the homicide to 
manslaughter, held a question for the jury.—Shepherd 
v. Commonwealth, Ky.,85 8S. W. Rep. 191. 


107. HOMICIDE — Assault with Intent to Murder. — 
Where one shoots to kill because of an insult to his sis 
er, in orderto reduce the offense to aggravated assault, 
the assault mast not only have been the actuating cause, 
but defendant’s mind must have been excited and in- 
capable of cool reflection.—Jones vy. State, Tex., 85S. W. 
Rep. 5. 

108. HOMICIDE—Instructions as to Justifiable Man- 
slaughter.—It is error to instruct that the killing of a 
human being with a dangerous weapon is murder in the 
second degree, unless the jury believe that the killing 
was without malice in fact.—Territory v. Gutierez, N. 
Mex., 79 Pac. Rep. 7/6. 

109. HUSBAND AND WIFE—Wife’s Lien on Property of 
Husband.—A wife has a tacit lien on the property of her 





husband, tothe amount of her total property and the 
separate property acquired by lucrative title and which 
came into his possession during coverture.—Ilfeld v. De 
Baca, N. Mex., 79 Pac. Rep. 723. 

110. INDIANS—Accounting by Guardian.—The validity 
of an agreement entered into by Indian before guardian- 
ship, involved in proceedings compromised by the 
guardian under order of the court, will not be considered 
on objections to final accounting. — Terry v. Sicade, 
Wash., 79 Pac. Rep. 78y. 


111. INDICTMENT AND INFORMATION — Amendment.— 
Where an information charges an assault with “knives 
and clubs,” an amendment by adding ‘‘and an umbrella” 
was authorized by Code Cr. Proc. § 72.—State v. Johnson, 
Kan., 79 Pac. Rep. 732. 

112. INDICTMENT AND INFORMATION—Order by Attorney 
General to Prosecute Criminal Proceedings. — The dis 
trict court of any county is obliged to take judicial 
notice of an executive order on the attorney general to 
prosecute criminal proceedings therein. —State v. 
Bowles, Kan., 79 Pac. Rep. 726. 

113. INFANTS—Avoidance of Contract by Adult.—An 
adult, dealing with an infant, cannot avail himself of the 
latter’s infancy in order to defeat his own liability on 
the contract.—Chapman vy. Duffy, Colo., 79 Pac. Rep. 746. 

114. INTOXICATING LIQUORS—Application for License.— 
That an application for a liquor license, in describing 
the place of business, included two separate places, did 
not preclude a recovery in an action on the bond.—Cox 
v. Thompson, Tex., 858. W. Rep. 35. 


115. INTOXICATING LIQuoRs —Local Option Election.— 
It was competent for the commissioners’ court to order 
a local option election in acounty, irrespective of the 
status of some of the precincts as to local option.— 
Cantwell v. State, Tex., 85S. W. Rep. 19. 

116. INTOXICATING LIQUORS—Rescission of Sale.—In a 
prosecution for violating the local option law, refusal 
to charge that, if defendant returned the money given 
him in payment of whisky to be delivered, there was 
no sale, held error.—White y, State, Tex.,85 S. W. Rep. 9 


117. INTOXICATING LIQUORS—Violation of Local Op- 
tion Law.—On a prosecution.for a violation of the local 
option law, it was immaterial whether the court in 
structed thejury thatthe local option law was in force 
in the county, or assumed in the charge that it was in 
effect.—Cantwell v. State, Tex.,85 S. W. Rep. 19. 

118. JOINT-STOCK COMPANIES — Rights of Stockhold- 
ers.—A stockholder of a joint-stock association held not 
precluded from purchasing certain of the association’s 
real estate for taxes by reason of the fact that he wasa 
party to a suit to dissolve the association. — Ran- 
dolph v. Nichol, Ark., 84.8. W. Rep. 1037. 

119. JUDGMENT—Invalid Foreclosure. — Where a fore- 
closure is invalid, aud the purchaser at foreclosure 
brings a second action he must prove the existence of 
the lien, and the judgment in the first proceeding is not 
competent tor that purpose.—Stough v. Badger Lumber 
Co., Kan., 79 Pac. Rep. 737. 

120. JODGMENT—Irregularities Preceding Judgment.— 
Where a court has jurisdiction of the subject-matter 
and of the parties, irregularities in the proceedings will 
not render the judgment void.—Smith vy. Finger, Okla., 
79 Pac. Rep. 759. 

121. JUDGMENT—Res Judicata.—A judgment rendered 
on the merits by acourt of competent jurisdiction bars 
subsequent litigation between the same parties or their 
privies on the same cause ofaction. — Bedford-Bowling 
Green Stone Uo. v. Oman, U. 8. C.C., W. D. Ky., 134 Fed. 
Rep. 441. 

122. JUDGMENT—Setting Aside for Fraud.—A judgment 
or decree may not be set aside for fraud, unless it be 
extrinsic or collateral to the questions determined iu 
the action in which the judgment was rendered.—Keith 
v. Alger, Tenn., 85 S. W. Rep. 71. 

123. JUSTICES OF THE PEACE—Jurisdiction.—Where a 
justice of the peace had no jurisdiction of the subject, 
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matter of an action, the district court could acquire 
none by appeal.—Oppenheimer vy. Regan, Mont., 79 Pac. 
Rep. 695. 

124, LANDLORD AND TENANT—Delivery of Possession.— 
A tenant held to have waived the landlord’s implied 
covenant to give the tenant possession of all the prem- 
ises.—Reiger v. Welles, Mo., 84 S. W. Rep. 1136, 

125. LANDLORD AND TENANT—Tenant’s Negligence as 
Affecting Fire Insurance.—The fact that a tenant set fire 
to some brush, from which the insured property 
burned, does not prevent recovery on the policy, in the 
absence of proof of negligence by the tenant.—Bushnell 
v. Farmers’ Mut. Ins. Co., Mo.,85 S. W. Rep. 103. 

126. LIBEL AND SLANDER—Words Imputing Crime.— 
Torender words actionable, unless special damages are 
shown, they must import that the person of whom they 
are spoken is guilty of such a crime as to render him 
liable on an indictment.—Tharp v. Nolan, Ky., 848. W. 
Rep. 1168. 

127. LIFE INSURANCE—Insurable Interest.—Life insur- 
ance policies taken witbout the knowledge or consent 
of the insured are void, but premiums paid thereon in 
good faith may be recovered.—Griflin’s Adm’r v. Equit- 
able Assur. Soc., Ky., 848. W. Rep. 116¢. 

128. LIMITATION OF ACTIONS— Debt Against Unadmin- 
istered Estate.—A judgment establishing a debt secured 
by a deed of trust against a decedent, whose estate had 
not been administered, held to stop the running of lim- 
itations against such debt.—Cates v. Field, Tex., 85S. W. 
Rep. 52 

129. LOGS AND LOGGING— Compensation for Use of 
Boom.—Where defendant used the logging boom of 
plaintiff, it is not liable for its reasonable value, where 
there was no evidence as to such value.—Cascade Boom 
Co. v. McNeeley Logging Co., Wash., 79 Pac. Rep. 793. 


130. MASTER AND SERVANT— Assumed Risk as to Leased 
Out Convict.—A convict leased out to labor by the state 
cannot recover for risks voluntarily incurred, but does 
not assume the risks incident to the employment, as 
does afree man.—Simmonds v. Georgia Iron & Coal Co., 
U.S.C. C.,N. D. Ga., 133 Fed. Rep. 776. 


131. MASTER AND SERVANT—Evasion of Fellow Serv- 
ant Law.—A railroad cannot evade the liability imposed 
by 87 Ohio Laws, p. 150, § 3, relative to fellow servants in 
different branches of railroad service, by placing adum- 
my in nominal charge of all employees on the train.— 
Kane vrie R. Co., U.S.C. C. of App., Sixth Circuit, 133 
Fed. Rep. 681. 

132. MASTER AND SERVANT—Negligence of Fellow 
Servant on Hand Car.—Where the foreman of acrew 
operating a hand car saw an obstruction on the track and 
directed the men to stop the car, it was their duty to use 
all the means at hand for that purpose.—Galveston, H. 
&S. A. Ry. Co. v. Perry, Tex., 85 S. W. Rep. 62. 


133. MINES AND MINERALS—Conflicting Claims.—So 
long as a prior location of a miming claim is subsisting, 
no rights inany of the ground covered by such claim can 
be acquired by ajunior locator.—Porter v. Tonopah North 
Star Tunnel & Development Co., U. 8. C. C., D. Nev., 138 
Fed. Rep. 756. 

134. MORTGAGES—Parties Essential to Foreclosure Sale. 
—Where the holder of the legal title is not a party to a 
foreclosure, the purchaser at the sale acquires only an 
assignment of the lien and the right to foreclose.— 
Stough v. Badger Lumber Co., Kan.,,.79 Pac. Rep. 737. 


135. MORTGAGES——Subsequent Lienors.—Holders of 
subsequent liens or of the equity of redemption of mort- 
gaged property held entitled to redeem after foreclos- 
ure, asagainst the mortgagor, only when not made par- 
ties to a suit to foreclose.—Dickinson v. Duckworth, 
Ark., 85 8S. W. Rep. 82. 

136. MUNICIPAL CORPORATIONS—Condemnation of Ex- 
isting Sidewalk.—Where a sidewalk is condemned by a 
city under power conferred by statute, the owner of the 
walk cannot recover damages for its removal.—Scott v. 
City of Marshall, Mo., 85S. W. Rep. 98. 





137. MUNICIPAL CORPORATIONS—Diverting Use of Pub- 
lic Property.—Where a city has acquired property by 
condemnation for a park, paying from the general fund 
abutting property owners cannot enjoin it from divert- 
ing its use toanother city purpose —Seattle Land & Im- 
provement Co. y. City of Seattle, Wash., 79 Pac. Rep. 780. 


138. MUNICIPAL CORPORATIONS—Power of Investigat- 
ing Committee. — A resolution by municipal house of 
delegates held to give a committee appointed thereby 
power to issue a Subpcena duces tecum to compel the pro- 
duction of certain books.—Fxr parte Conrades, Mo., 85 8. 
W. Rep. 150. 

139. PARENT AND CHILD—Civil Liability to Raped 
Child.—An action of tort will not lie at common law 
against a parent for injuries resulting toa minor child, 
even where the offense is that of rape.—Rolier v. Roller, 
Wash., 79 Pac. Rep. 788. 


140. PARTNERSHIP—Suit for an Accounting.—Where, in 
a Suit for an accounting or to dissolve an alleged part- 
Nership, complainant’s rights as a partner and the ques- 
tion of partnership is in issue, the court in its discretion 
will neither appoint a receiver nor issue an injunction 
pendente lite.—Rowland v. Auto Car Co., U.S. C.U., E. 
D. Pa., 183 Fed. Rep. 835. 

141. PLEADING—Defects Cured by Verdict.— Where pe- 
tition in an action against a street railroad for personal 
injuries contained a good cause of action defectively 
stated, objection should have been taken thereto by mo- 
tion or demurrer before trial.—Leu v. St. Louis Transit 
Co., Mo., 85 8. W. Rep. 137. 

142. PLEADING—Inconsistent Causes of Action.—The 
objection that separate causes of action stated in acom- 
plaint are inconsistent must be taken by motion to re- 
quire plaintiff to elect.—Equitable Securities Co. v. Mon- 
trose & D. Canal Co., Colo., 79 Pac. Rep. 747. 


143. PRINCIPAL AND AGENT—Authority of Station Agent 
to Accept Shipment of Cattle.—A railroad station agent 
held to have authority to bind the railroad in accepting 
cattle intended for shipment, and to hold the same as a 
depositary during a brief delay.—Flint v. Boston & M. 
R.R., N. H., 59 Atl. Rep. 938. 


144. PRINCIPAL AND AGENT — Purchase of Usury— 
Tainted Note.—Notice to an agent who purchases a note 
that it is tainted with usury is notice to his principal.— 
Haynes v. Gay, Wash., 79 Pac. Rep. 794. 

145. PROPERTY—W hat Law Governs Chattel Interests. 
—The lex loci rei site governs chattel interests in land 
and real estate.—Broadwell v. Banks, U. 8. C.C., D. Mo., 
133 Fed. Rep. 470. 

146. PUBLIC LANDS—Forecible Entry and Detainer.— 
That proceedings are instituted by the unsuccessful con- 
testants in a case before the general land oflice, asking 
the secretary of interior to reopen the case, does not 
preclude the court from jurisdiction in forcible entry 
and detainer by the successful contestant. -smith v. 
Finger, Okla.,79 Pac. Rep. 759. 

147. QUIETING TITLE—Quo Warranto.—On) , entof 
ouster in quo warranto, order that respondent ver the 
books and other articles pertaining tothe office to re- 
lator held erroneous.—Albright v. Territory, N. Mex., 79 
Pac. Rep. 719. 

148. QUIETING TITLE—Record of Judicial Proceedings. 


—In an action to quiet title obtained on _ fore- 
closure sale, the record in the foreclosure action to- 
gether with the writ of assistance and the sheriff’s 


return, held competent to show the transfer to plaintiff 
of the judgment debtor's title.—Nathan v. Dierssen, Cal., 
79 Pac. Rep. 739. 

149. RA: LROADS—Indictment for Failure to Give Cross- 
ing Signals.—An indictment agaiusta railroad for having 
failed to give statutory signals subject to a motion to 
make more specific, so as to allege which of its trains 
on the date specified committed the offense.—Choctaw 
O. & G. Ry. Co. v. State, Ark., 85S. W. Rep. 85. 

150. RAILROADS—Injury to Person on Track.—The fail- 
ure of persons on an engine to keep a proper lookout 
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can only be deemed the proximate cause of the death o 
a person on the track when the keeping of such lookout 
would have prevented the fatality. —Texas & P. Ry. Co. v 
hoemaker, Tex., 848. W. Rep. 1049. 

151. RAILROADS—Killing Cattie.—In an action against 
a railroad company for killing cattle, evidence consid- 
ered, and held, that a verdict for defendant should have 
been directed.—Carman vy. Montana Cent. Ry. Co.,Mont. 
79 Pac. Rep. 690. 

152. RAILROADS—Killing Cattle at Public Crossing.—A 
railroad is liabie for killing cattle at a public crossing, 
where its servants saw or might have seen the cattle in 
time to have stopped the train.—Atterberry vy. Wabash. 
R. Co., Mo., 85 5. W. Ren. 114. 


153, RAILRUADS—Pleadings in Action to Recover for 
Killed Cattle.—Where a statement for the killing of cattle 
by a railroad was in three counts, alleging separate 
grounds of action, plaintiff should not be compelled to 
elect at the opening of trialon which count he would 
proceed Atterberry v. Wabash R. Co., Mo., 858. W. 
Rep. 114 

154. RaPE—Medical Examination.—A medical examina. 
tion of prosecutrix is not indispensable to warranta 
conviction of rape.—Harmon y. Territory, Okla., 79 Pac 
Rep. 765. 

155. RECEIVERS—Compensation.—Where a receiver is 
legally appointed, he is entitled to compensation for his 
services actually rendered, although the order of ap- 


pointment be vacated or reversed.— Hickey v. Parrot 
Silver & Copper Co., Mont., 79 Pac. Rep. 698 
156. RECORDS—Object of Registration. — Comp. Laws 


1S¥7, §§ 3953, 8955, providing for registration of instru 
ments affecting title to real estate, are intended to im- 
part information to those dealing with it as to transfers 
and incumbrances.—lifeld v. De Baca, N. Mex., 79 Pae 
Rep. 723 

157. REMOVAL OF CAUSES—Separable Controversy.—A 
petition for the removal of an action by a passenger to 
the federal court, in which the carrier and its employees 
were joined as codefendants, on the theory that a separ 
able controversy existed, held insuflicient.—Rutherford 
vy. Illinois Cent. R. Co., Ky., 85 8. W. Rep. 199. 

158. REPLEVIN — Chattel Mortgage. The mortgage 
under which defendants claim title made by plaintiff's 
father held admissible in replevin, though plaintiff did 
not know it was made, and it was not recorded until after 
suit was brought.—Saenz v. O. F. Mumme & Co., Tex., 85 
S. W. Rep. 59 

159. REPLEVIN—Validity of Bond. \ replevin bond 
purporting to be given by a corporation, but signed only 
by an individual, is defective.—W. W. Kimball Co. v. 
Pasca, R.1., 59 Atl. Rep. 919, 

160. SEARCHES AND SEIZURES—Criminating Evidence: 
-One attached for contempt in refusiug to produce books 
and papers held not entitled to release on habeas corpus, 
on the ground that the documents required would crim- 
‘nate him.—/e parte Conrades, Mo., 85 8. W. Rep. 150. 

161, SHIPPING—Limitation of Liability.—A- provision of 
a steamship ticket exempting the carrier from respon 
sibility for its own or its agents’ negligence, provided it 
has used due diligence to make the vessel seaworthy, is 
void as against public policy.—The Oregon, U. 8. C. C. of 
App., Ninth Circuit, 138 Fed. Rep. 609. 

162. SHIPPING— Shortage in Cargo Bills of lading 
which, although reciting the weight of a commodity re- 
ceived, contain the clause, **Weight, measure, and con 
tents unknown,” are not conclusive against the ship as 
to weights, but are open to explanation in that respect.- 
The Seefahrer, U. 8. D. C., N. D. Cal., 133 Fed. Rep. 793. 

163. STIPULATIONS—As Evidence on Subsequent Trial 
—A stipulation entered into prior to the first trial may be 
used as evidence on a subsequent trial.—Nathan v. Diers- 
sen, Cal , 79 Pac. Rep. 739 

li4, STREET RAILROADS—Care Required in Crossing 
Defective Tracks.—Though the public has an equal right 
with a Steet railway company to use a street, a person is 














not entitled to go on a street made dangerous by the 
tracks of such railway, if a person of ordinary care 
would not have done so.,—Citizens’ Ry. Co. v. Gossett 
Tex., 85S. W. Rep. 35. 

165. STREET RAILROADS — Rights of Pedestrians.— A 
person crossing a street on foot at an intersection of 
streets has a right to the use of the street equal to that 
of the street railway company.—Dietring vy. St. Louis 
Transit Co., Mo., 85S. W. Rep. 140. 

166. SUBROGATION—Fidelity Bonds.—A fidelity insur- 
ance company, which hes paid a loss to an employer 
because of an employee securing funds by raising 
checks, held to have no right of subrogation to any right 
of action against the bank.—American Bonding Co. v. 
First Nat. Bank, Ky., 85S. W. Rep. 190. 

167. TENANCY IN COMMON—Liability for Rent.—Where 
a tenant in common occupies the whole estate under an 
oral agreement to pay his co-tenant for the occupancy 
the latter may recover for the same in an action at law 
—Chapman y. Duffy, Colo., 79 Pac. Rep. 746. 

168. TRADE MARKS AND TRADE NAMES—Tobacco Tag 
—The size and color of a tin tobacco tag held not such 
distinction in itself as to entitle a manufacturer to ap 
propriate the same as a trade-mark.—Continental To 
bacco Co. v. Larus & Bro. Co., U. 8. C. C. of App., Fourth 
Circuit, 133 Fed. Rep. 727. 

169. TRIAL—Reopening Case to Admit New Evidence 
—Refusal to reopen the case after findings, to enab 
defendant to testify to facts which he would have testi- 
tied to, had his attorney permitted him at the trial, held 
not an abuse of discretion.—Commercial Bank v. Brink- 
erhoff, Mo., 85S. W. Rep. 121. 

170. VENDOR AND PURCHASER — Lien Notes. — Where 
defendant denied liability on a vendor’s lien note for 
failure of title, the burden was on him to show a legal 
eviction by a superior title.—Wilson v. Moore, Tex., 85 
S. W. Rep. 25. 

171. VENDQR AND PURCHASER—Remedies where Time 
is the Essence of Contract.—The time fixed for perform 
ance by the vendor is deemed of the essence of the con 
tract, so that if he is not able to perform on that day the 
vendee may elect to consider the contract at an end and 
sue.—Seibel v. Purchase, U.S.C. C., Db. N.J., 188 Fed. 
Rep. 484. 

172, VENDOR AND PURCHASEK—Subsequent Vendee as 
Affected by Vendor’s Lien.—A subsequent vendee of a 
half of certain property subject toa vendor’s len held 
only entitled under his warranty of title to dispute the 
vendor’s right to assert any further lien on payment of 
the price.—Dickinson v. Duekworth, Ark., 55S. W. Rep 
82. 

173. WATERS AND WATER CoURSES—Failure to Furnish 
Water for Irrigation.—A mortgagee in a mortgage of 
crops on certain land held entitled to sue a water com 
pany failing to furnish water for irrigation.—Equitabl¢ 
Securities Co. v. Montrose & D. Canal Co., Colo., 79 Pac. 

tep. 747. 

174. WILLS—Estate Devised.—A will giving property to 
testator’s wife, to go at her death to his son and the son’s 
children, held to give the son’s children a remainder af 
ter the son’s death.—Smith v. Smith, Ky., 858. W. Rep 


169. 


175. WITNESSES — Impeachment. \ witness may be 
impeached by showing that he has testified in another 
proceeding in a manner inconsistent with his testimony. 
—Harmon vy. Territory, Okla., 79 Pac. Rep. 765. 

176. WITNESSES—Questions by Judge.—A trial judge 
can ask any witness on his own motion such questions 
as will elicit the truth, in a manner not tending to prej- 
udice the jury against either party.—Howard y. Terr: 
tory, Okla., 79 Pac. Rep. 773. 

177. WITNESSES—Refreshing Memory.—In an action on 
an insurance policy, inventories prepared by the fore 
man the day following the fire could be used by him to 
refresh his memery on the trial.—Greenwich Ins. Co. v. 
State, Ark., 84.8. W. Rep. 1025. 
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